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1. The defence for Germain Katanga (the “defence”glwgisubmits grounds in support of it
application for leave to appeal the Trial Chambé&éision relative a la mise en ceuvre
de la norme 55 du Réglement de la Cour et prondrigagiisjonction des charges portées
contre les accuségthe “Notice Decision”): The application (“Defence Application”) is
made pursuant to Article 82(1)(d) of the Rome S&tlRule 155 of the Rules of
Procedure and Evidence, and Regulation 65 of tlgeilg@eons of the Court.

2. The Notice Decision invokes Regulation 55 of theytations of the Court and places
Germain Katanga (the ‘accused’) on notice thatlégal characterisation of facts upon
which the charges are based may be changed todaebrArticle 25(3)(d)(ii).

Procedural Background
3. On 25 June 2007, the Prosecutor sought Mr. Katangatrant of arrest on the basis of
the mode of liability of “ordering” pursuant to Acte 25(3)(b) of the Statufe.

4. On 2 July 2007, the Pre-Trial Chamber granted tlesdeutor’'s request but added the
mode of liability of “co-perpetration” pursuant Agticle 25(3)(a) of the Statute.

5. At the confirmation hearing, the defence challentiedtheory of joint control as a notion
of co-perpetration under Article 25(3)(a), develdjny theLubangaPre-Trial Chambet.

6. On 26 September 2008, the Pre-Trial Chamber coafirthe charges on the basis of co-
perpetration pursuant to Article 25(3)(a). The Chamdid not address the mode of

11CC-01/04-01/07-3319, 21 November 2012.

2 |CC-01/04-348-US-Exp and 1CC-01/04-350-US-Exp, Agation for a warrant of arrest for Germain Katang
see also ICC-01/04-01/07-4-US, Decision on theenge and information provided by the Prosecutiarttie
issuance of a warrant of arrest for Germain Katadgted 6 July 2007, reclassified public on 12 Ealbyr 2008,
para. 54: “The Prosecution alleges that Germairath@d is criminally responsible under article 23¢B)gf the
Statute for ordering the commission of crimes cottadi by the forces under his command during anthén
aftermath of the joint FRPI and FNI attack on Bagon or about 24 February 2003”.

® 1CC-01/04-01/07-1-US-tENG, URGENT WARRANT OF ARRE$FOR GERMAIN KATANGA, dated 27
September 2007, reclassified public on 18 Octol72 see also ICC-01/04-01/07-4-US, Decision on the
evidence and information provided by the Proseaufor the issuance of a warrant of arrest for Gémma
Katanga, dated 6 July 2007, reclassified publicl@nFebruary 2008, para. 60: “Consequently, the Gleam
finds that there are reasonable grounds to beliesseGermain Katanga is criminally responsible uraticle
25(3)(a) of the Statute, as a principal to the esrmommitted by members of the FRPI and the FNhdwand in
the aftermath of the joint indiscriminate attackthg FRPI and the FNI on the village of Bogoro orabout 24
February 2003. In the alternative, the Chambersfithdht there are reasonable grounds to believeGbanain
Katanga is criminally responsible under articlef{) of the Statute, as an accessory to the cronesnitted

by his subordinates during and in the aftermatthefattack.”

41CC-01/04-01/07-T-46-ENG ET WT 11-07-2008, pp.£B-See also ICC-01/04-01/07-698, Defence Written
Observations Addressing Matters that Were Discuaséite Confirmation Hearing, 28 July 2008, paB32.
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liability of ordering pursuant to Article 25(3)(khaving considered that its finding on co-

perpetration rendered moot further questions oéssary liability?

7. On 1st October 2009, the Trial Chamber ordereghé#nies to give their views on whether
the interpretation given by the Pre-Trial ChambeAnticle 25(3)(a) should be retained or
discarded. The defence submitted its views on 30th Octob@©2and requested the Trial
Chamber not to adopt the interpretation given tdichs 25(3)(a) by the Pre-Trial
Chamber but to read this provision as it statesitljowith another or through another

person’ The Chamber never ruled on the submis&ion.

8. The trial commenced on 24 November 280Fhe accused testified between 27
September and 19 October 2021The last evidence was presented on 11th November
2011™ The prosecution filed its closing brief on"2Bebruary 20122 the defence on 30

March followed by oral submissions from 15 to 23 May 261

9. On 21 November 2012, six months after closing ssbions, the Chamber issued the

Notice Decision, subject of this requést.

10. On 23 November 2012 the defence filed a Notice ithaould request leave to app¥al
the Chamber’s Notice Decision. The Chamber agréatl the defence be allowed to
submit its grounds after the Notice Decision haenbeanslated” On December 17th the
translation of the impugned Decision was deliveredhe accused. The defence now

submits the grounds for seeking leave to appeal.

® |CC-01/04-01/07-716-ConfDecision on the confirmation of charges, para. 4fithe Chamber finds that
there is sufficient evidence to establish substhrgirounds to believe that Germain Katanga and Math
Ngudjolo Chui are jointly responsible as principés having committed the crimes listed in the Amded
Document Containing the Charges through their slibates, such a finding renders moot further qaestof
accessorial liability. This means that the Chamiiirnot consider other forms of accessorial ligtpiprovided
for in article 25(3) (b) to (d) of the Statute betalleged superior responsibility of the two sasp@rovided for
in article 28 of the StatuteCf. the public redacted versiolGC-01/04-01/07-717, notified on thé af October
2008.

®1CC-01/04-01/07-T-71-Red-ENG WT 01-10-2009, 1-1@2(pages 7-8.

"1CC-01/04-01/07-1578, Defence for Germain Katas@ae-Trial Brief on the Interpretation of Artic2&(3)(a)
of the Rome Statuté&f. its corrigendum 1CC-01/04-01/07-1578-Corr notifiea 2 November 2009.

8 See also Dissenting Opinion, para. 38.

°1CC-01/04-01/07-T-80-ENG ET WT 24-11-2009.

191CC-01/04-01/07-T-314-ENG CT2 WT 27-09-2011 to I0€/04-01/07-T-325-ENG CT WT 19-10-2011.
'11CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011.

12'|CC-01/04-01/07-3251-Confyiémoire finaj see its corrigendum ICC-01/04-01/07-3251-ConfrCand its
public redacted version ICC-01/04-01/07-3251-CoedR

131CC-01/04-01/07-3266-Conf, Defence Closing Bri€f; its corrigendum |CC-01/04-01/07-3266-Conf-Corr2
and its public redacted version ICC-01/04-01/07&2®rr2-Red.

141CC-01/04-01/07-T-336-ENG ET WT 15-05-2012 to ICT/M4-01/07-T-340-ENG CT WT 23-05-2012.

15 1CC-01/04-01/07-3319Décision relative & la mise en ceuvre de la normelbRéglement de la Cour et
pronongant la disjonction des charges portées edegraccuses.

161CC-01/04-01/07-3321Defence Notice That It Will Request Leave to Afdptae Decision 3319, dated 23
November 2012, notified on 26 November 2012.

" Email from Mr Simon De Smet entitled “RE: Requesgarding the decision 3319”.
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11.Though the Chamber states that no final decisiaylea been taken as to changing the
legal characterisation of the charges, and requestiser submissions on the issue, a
Notice Decision is itself susceptible of appealisThas specifically stated to be the case
in the Bembacase, in the ‘Decision requesting the defencedoige further information
on the impact of the Chamber’'s notification purduém Regulation 55(2) of the
Regulations of the Court’, where the Chamber nthedl ‘No request for leave to appeal

this decision was lodged by the parties or paricip’'®

12.0n 18" December the co-accused, Mathieu Ngudjolo, wasitied of all counts by the
unanimous judgment of the Trial Chambefhe Trial Chamber ordered his release and
on the 28 December 2012, the Appeals Chamber dismissedrtse€utor’s application

to have the order for his release susperified.

The issues that the defence seek to have reviewegdtbe Appeals Chamber

13. The defence submits that the Chamber erred inngsainotification under Regulation 55,
at this stage of the proceedings, relating to tbhdifitation of the mode of liability of Mr
Katanga, from Article 25(3)(a) to 25(3)(d)(ii) di¢ Rome Statute. Such modification, in
the particular circumstances of the case, amountntabrogation of the principles and

protections enshrined in the Rome Statute and daliside the scope of Regulation 55.

14.The issue which the defence seeks to have addrégsélde Appeal Chamber can be
expressed in the following manner: Is the Chambeesision to give notice, informing
the parties and participants that the legal chareeition of the facts relating to Germain
Katanga’'s mode of participation is likely to be ogad, lawful and appropriate in the

circumstances of the case?
15. The defence submits it is unlawful and inappropriatissue the notice because:

A. The proposed modification of the mode of liabity from 25(3)(a) to 25(3)(d) falls
outside the scope of Regulation 55 and Article 74Y®f the Statute in that

18 ‘\Decision requesting the defence to provide furinéormation on the impact of the Chamber’s notfion
pursuant to Regulation 55(2) of the RegulationthefCourt’ ICC-01/05-01/-8-2419 paragraph 1; sese #CC-
01/04-01/06-2107, Decision on the prosecution d&eddefence applications for leave to appeal thecidien
giving notice to the parties and participants thatlegal characterisation of the facts may beexlip change in
accordance with Regulation 55(2) of the Regulatimfrthe Court", para. 29.

19 prosecutor v. NgudjoloICC-01/04-02/12-3Jugement rendu en application de larticle 74 dat®t 18
December 2012.

20 |CC-01/04-02/12 OA, Decision on the request offhesecutor of 19 December 2012 for suspensiveteffe
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(i) The proposed re-characterization changes theative of the charges so

fundamentally that it exceeds the facts and cistances described in the charges as
set out in the decision confirming the charfes.

(i) The Majority exceeds the boundaries of Regjola55 by relying on subsidiary
facts in the Notice Decision.
B. The Notice Decision is rendered at an inappropate time in the proceedings so as to
be incompatible with Regulation 55 and the minimunfair trial guarantees contained in
Article 67(1) of the Statute, and in particular.

() “To be informed promptly and in detail of thatare, cause and content of the

charge” (Article 67 (1)(a)).

(i) “To have adequate time and facilities for §veparation of the defence” (Article

67(1)(b)) and Regulation 55(3));

(iii) “To be tried without undue delay” (Article §T)(c));

(iv) “Not to be compelled to testify or to confegsilt and to remain silent” (Article

67(1)(9));

(v) “Not to have imposed on him [...] any reversalloé burden of proof or any onus

of rebuttal” (Article 67(1)(i)).
C. The Notice to re-characterise the charges to Adle 25(3)(d) was not reasonably
foreseeable to the defencand directly impacts on the accused’s right under Aicle
67(1)(a) and, in respect of Article 67(1)(g), his aking an informed decision as to
whether or not to give evidence.
D. The proposed re-characterisation sought to be froduced by the Notice Decision will
cause the accused to be confronted, at this lateage, with a mode of liability that is
unclear and unsettled law. The accused is left inadibt as to the nature and extent of the
charge it is proposed he faces.
E. The Notice Decision is defective as it fails fmrovide sufficient detail to the accused as
to the facts and circumstances that may be relied pon for the proposed re-

characterisation of the charges? It is in marked contrast to the particulars of the

21 |CC-01/04-01/07-717, Decision on the confirmatircharges

22 See, for instancdCC-01/04-01/06-2205Judgment on the appeals of Mr Lubanga Dyilo dmdRrosecutor
against the Decision of Trial Chamber | of 14 JAB09 entitled “Decision giving notice to the pastiand

participants that the legal characterisation offdets may be subject to change in accordance Rétjulation
55(2) of the Regulations of the Court”, 8 DecemP@@9, para. 109 (“The Trial Chamber's explanationthe

Impugned Decision and the Clarification regardihg facts and circumstances that it would take &utoount
for the change in the legal characterisation ateemely thin. The Trial Chamber neither provideg details as
to the elements of the offences the inclusion oictvlit contemplated, nor did it consider how thetements
were covered by the facts and circumstances desktiibthe charges”).

No. ICC-01/04-01/07 6/19 21 December 2012
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charges provided to the accused by the ConfirmatioDecision, which ran to 98 pages of
law and fact, which contrast goes to underscore therejudicial nature of the exercise
F. The Notice Decision is rendered so late in thergress as to be in violation of the
Chamber’s duty to conduct the trial in an expeditiais manner?
G. Article 67(1) entitles the accused to a fair heang conducted impartially. The
circumstances in which the Notice Decision is madgives rise to an inevitable
appearance of bias in the following ways:
(i) The proposed modification of the mode of li&ilat this late stage and one week
before announcing the acquittal of Mr Katanga’'sdeéendant for the unchanged
mode of liability creates the appearance of the oMig] seeking to ensure the
conviction of the accused,
(ii) In proposing this change of modes of liabilithe Chamber takes over the role of
the Prosecutor, who did not, at any stage, proposecharacterisation of the law or

facts.

Threshold criteria for leave to appeal.

16.The Chambers have repeatedly stated that leaygoeabpursuant to Article 82(1)(d) will
be granted only if the party submitting the applara has identified at least one issue of
appeal that has been addressed in the impugnegi@eeand which meets the following

two cumulative criteria;

a. It must be an issue that would significantfeeif (i) both the fair and  expeditious
conduct of the proceedings; or (ii) the outcoméheftrial; and
b. It must be an issue for which, in the opiniéthe Pre-Trial or Trial Chamber,

an immediate resolution by the Appeals Chamber maigrially advance the proceedirfgs.

The issues of appeal significantly affect the fairand expeditious conduct of the

Proceeding

17. Fairness is at the heart of the defence submissand the grounds of appeal inevitably
overlap given its importance to all the issues. Tbee issue is whether it is both lawful
and appropriate to issue a notice decision to edHgithe charges in the circumstances of

the present case. The Notice Decision may, ohallhhany decisions reached in the course

% See Article 64(2) and (3)(a) of the Statute arat, istance, ICC-01/04-01/07-2731, Decision on the
Prosecution's renunciation of the testimony of eésP-159, 24 February 2011, para. 15.

24 |CC-01/04-01/07-108Decision on the Prosecution Request for Leave tpeAbthe First Decision on
Redactions 14 December 2007, p. 3CC-01/04-01/07-116Decision on the Defence Motion for Leave to
Appeal the First Decision on Redactipi® December 200p. 4.
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of these proceedings, have the profoundest impatite@fairness and outcome of the trial,
particularly given that the decision is made athsawery late stage. Such an intervention
at this stage of proceedings is unprecedentedennational criminal jurisprudence.

18.1t is to be borne in mind that Regulation 55 rersaancontentious matter in the mind of
many observers, who point to its somewhat irregbleth?® It was a highly contested
matter when first raised, did not make its way itite Statute or Rules of Procedd@féut
was then adopted in the Regulations. Its lawfulness been upheld by the Appeal
Chamber inLubanga®’ However, it is of significance that it is part wnbf the
Regulations and must, of course, be viewed in lgfhthe Statute and basic principles
such as the principle of legality and the principlestrict interpretation of a rule of

criminal law —with the benefit of any doubt goirmythe Accused®

19.1t goes without saying that Regulation 55 must fierpreted in conformity with these
statutory fair trial rights. Pursuant to Article(52the adoption of the regulations merely
serves the purpose of the Court's “routine funatigh Accordingly, Judge Fulford
pointed out that the Regulations must be read &uilp the [Rome] Statute and [ICC
Rules of Procedure and Evidence]”, which means titgaRegulation cannot contradict
either a provision of the Statute or of the RGReJriffterer similarly states that the
Regulations fhust be interpreted in conformity with the Statabel the Rules - Additional
authority granted to the Chambers of the Court ifue of the Regulations should be
interpreted in a restrictive manner and always i objective of fostering the Court's

routine functioning.®

20.The Notice Decision was rendered by a MajotttFhe defence adopts the arguments set
out in the dissenting opinion. Such a strongly edjulissent by an experienced and

respected member of the Court is highly suppomivehe appropriateness of leave being

25 See, for instance, Dov Jacobs, Lubanga DecRmmdtable: Lubanga, Sexual Violence and the L&gal
Characterization of Facts, 18 March 2012itp://opiniojuris.org/2012/03/18/lubanga-decisimundtable-
lubanga-sexual-violence-and-the-legal-re-chararaédn-of-facts/ Dov JacobsShifting Scale of Power: Who
is in Charge of the Charges at the Internationaimdal Court?, 13 December 2011, pages 11-22
http://papers.ssrn.com/sol3/papers.cfm?abstract 9id£821

% Carsten Stahn, Modification of the legal charazsgion of facts in the ICC system: a portrayaRefgulation
55, Criminal Law Forum (2005), pp. 10-1;C-01/04-01/06-2205]Judgment on the appeals of Mr Lubanga
Dyilo and the Prosecutor against the Decision d&lT€hamber | of 14 July 2009 entitled "Decisiowvigg
notice to the parties and participants that thallefparacterisation of the facts may be subjeathange in
accordance with Regulation 55(2) of the Regulatwithe Court", 8 December 2009, para. 70.
*71CC-01/04-01/06-2205, paras 66-87.

8 See Article 22(2) of the Statute.

29 1CC-01/04-01/06-2069, Decision issuing a secondigendum to the “Minority opinion of the ‘Decision
giving notice to the parties and participants that legal characterisation of facts may be suliipathange in
accordance with Regulation 55(2) of the Regulatimfrthe Court’, Annex 1, 31 July 2009, para. 6.

%0 Triffterer, 114.

%1 Notice Decision, page 31.
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granted so as to permit, before the matter furtltmances, a review of such significant

and contentious findings.

21.The defence arguments concern the basic rightseodtcused. The issue for prospective
appeal therefore itself revolves around the fasnafsthe proceedings and therefore its

resolution by the Appeals Chamber will have an ichjpa that fairness.

22.Firstly, one of the essential issues to be addressed itherhthe re-qualification is
unlawful as it exceeds the facts and circumstafm@sing the basis of the charges. The
restraints placed on the exercise of Regulatiore&&entially concern the right of the
accused to clear notice of the charges he facesupunt to Article 67(1)(a) and are

therefore inextricably linked with the fairnesstioé trial.

23.In its previous observations this Trial Chamber ba@sn firm as to the significance of the

confirmation decision:

In the Chamber’s view, the decision on the confiiara of the charges crystallises the facts and
circumstances accepted in that decision in supgfottte charges it has confirmed. This is one of the
fundamental reasons for the existence of the Pigd-Chamber, the purpose of which  is to enable
the trial to be conducted, as expeditiously as iptesson factual bases that are clear and cergaid,

accessible to the accused. [2.]
24.Notwithstanding the clear principles set out bysthirial Chamber, the Majority now
relies on facts, where such can be identified, weak not expressly or clearly accepted by
the Pre-Trial Chamber in the Confirmation Decisitiralso relies on subsidiary facts, as
was commented upon in the Dissenting OpifilorAmong other interventions, the
Chamber shifts the level of contribution from edsdr- Katanga being the ‘mastermind’

of the criminal plan — to a contribution “in anottveay”.>*

25.As pointed out in the Dissenting Opinidhthese changes alter the narrative to such an
extent that they change the “statement of factsiiclvthe Appeals Chamber has held to

%2 prosecutor v. Katanga and NgudjpkCC-01/04-01/07-1547-tEN@ecision on the Filing of a Summary of
the Charges by the Prosecutor, 21 October 208@,. 22. See also ibid., paras 10, 16-17, 19,220,31; ICC-
01/04-01/07-T-79-Red-FRA WT, dated 23 November 2409; Prosecutor v. BemhdCC-01/05-01/08-836,
Decision on the defence application for correctitdsthe Document Containing the Charges and for the
prosecution to file a Second Amended Document Gointa the Charges, 20 July 2010, para B5C-01/04-
01/06-2205, Judgment on the appeals of Mr Lubangiéo and the Prosecutor against the Decision o&lTri
Chamber | of 14 July 2009 entitled “Decision givimgtice tothe parties and participants that the legal
characterisation of the facts may be subject tmgban accordance with Regulation 55(2) of the Ragns of
the Court”, 8 December 2012, paras 90-B8secutor v. LubangadCC-01/04-01/06-1432, Judgment on the
appeals of The Prosecutor and The Defence agaif@thamber I's Decision on Victims' Participatioh18
January 2008, 11 July 2008, paras 62-63.

% SeeDissent, paras 14-17.

% Majority Decision, paras. 26, 28.

% See Dissent, paras. 18-23.
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be impermissible under Regulation 55{1)n doing so, the Chamber exceeds the facts

and circumstances as defined in the confirmatiaisdm.

26.Secondly,in exercising the discretion under Regulation & Majority failed to take
properly into account that Regulation 55 is limitedbeing exercised at an ‘appropriate’
time. There is, therefore, a temporal limit to whemay be exercised and remain in
conformity with the Statute and Rules, albeit no¢ that is specified. It is submitted that
no reasonable tribunal could, in the circumstarmafdhis case, consider service of notice
to re-characterise offences at such a late stagge tair. The trial is run. The last withess
gave evidence over a year ago and the Judgesdrétireonsider the evidence over six

months ago. The co-accused was acquitted threeaggys

27.Inappropriate notice has a significant impact anfdirness of the proceedings. This is all
the more so in light of the several defence sulipnssin respect of the mode of liability
under which the accused was charged. The deferadlernped the mode of liability both
at the confirmation stage and before this Chamlask bn 2009, as reiterated in the
Defence final brief” Although the 2009 challenge was filed at the Charsbown
request, it never ruled on it. The decision tordhe legal parameters of the case at such a
late stage must be considered by reference toatsrneters established by the Statute and

in particular the accused’s rights to meaningfulg®of the case he faces.

28.The Majority seems to consider that the accuseduldhbave anticipated such a
requalification. Logically this would have the affethat all modes of liability are
available at all times. If so, the accused was ngixen notice that that was the case. In
other cases, notice of changes has consistently pemvided earlief® And, as was
pointed out in the Dissenting Opinion, if such eip@tion was reasonable to expect of the

defence it must also have been reasonable on thefghe Majority who could or should

%1CC-01/04-01/06-2205p0ara. 97. See also Dissent, paras. 12, 20.

37 See above, procedural background.

% Lubangaissued its Regulation 55 notice on the re-charisetiion of the nature of the armed conflict there
months prior to the start of trial. Notice of reatacterisation re sexual offences, was given te tte
Prosecution closed its case. See ICC-01/04-01/@&-1Decision on the status before the Trial Chandfehe
evidence heard by the Pre-Trial Chamber and thesides of the Pre-Trial Chamber in trial proceedingnd
the manner in which evidence shall be submittedD&8ember 2007; ICC-01/04-01/06-2049, Decision 1a@jvi
Notice to the Parties and Participants that theal €haracterisation of the Facts may be Subje@hange in
Accordance with Regulation 55(2) of the Regulatiohshe Court, 14 July 2009. A similar issue isoatsefore
the Ruto and Sangnotice of possible re-characterisation has beesngprior to the commencement of trial. See
ICC-01/09-01/11-T-15-ENG ET page 25, line 16 to@&@, line 18; ICC-01/09-01/11-413, Order scheduh
status conference, 14 May 2012, para. 5; ICC-00/091-426, Order Setting the Deadline for Submission
Regulation 55 and Article 25(3), 15 June 2012.
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have then given notice under Regulation 55 andmpdiance with its duty to conduct an

expeditious triaf’

29.The delay in providing notice of re-characterisatis all the more surprising given that
the defence, from the outset not only challengeel mode of liability but, by its
submissions and questions, made the defence cai®pabundantly cledf By the end
of the prosecution case the Court had had the apputr of seeing all the incriminating
prosecution witnesses. It was against that backgtdbat the accused gave evidence. At
no time was there any issue raised by the Prosectite co-accused, the victim’'s

representatives or the Chamber relating to anraltete form of personal liability.

30.Thirdly , the lateness and the scope of the proposed rmaiitiin of the mode of liability
together combine to impact on the fair conducthef proceedings. More specifically, the
impugned decision impinges on the accused’s faat tights, listed above, “to a fair
hearing conducted impartially” (Article 67(1) RorBéatute); “[tjo be informed promptly
and in detail of the nature, cause and contenthefdharge” (Article 67(1)(a) Rome
Statute); “not to be compelled to testify or to fems guilt and to remain silent” (Article
67(1)(g) Rome Statute); “to be tried without undigday” (Article 67(1)(c)); and “[t]o
have adequate time and facilities for the prepamatf the defense” (Article 67(1)(b)).

31.In particular, the accused has the right to knoawdetail, the case he has to face. The
defence submits that the accused should be inpttstion no later than the close of the
prosecution case so as to preserve, in a meaningfyl the guaranteed rights under the
Rome Statute. In particular, in order to allow tefence to advise the accused, in an
informed manner, as to his defence strategy, apaiticular, as to whether to testify, and
whether or not to call any evidence at all.

32.The importance of the confirmation process in pitong clear notice of the charges to an
accused is both a characteristic and an achieveofi¢gheé ICC procedure, and should not
be weakened or subverted by recourse to Regul&fadn a manner such as that presently

proposed. Indeed, the defence was led to belietelle Chamber strongly adhered to the

%9 See Dissenting Opinion, paras 40-41.

01t was even clearer by thd" Bf March 2011je more than one year and a half before the Noticeisimn,
through the disclosure of the Summary of Defencen®gises (ICC-01/04-01/07-2760-Conf-Anx2), which
showed that the Defence intended to argue, andaeepinter alia, that, Mr Katanga was not presidernthe
FRPI at the time of the effective control over tigiti fighters at the time of the Bogoro attackeith wasno
hierarchy in the FRPI at the time of the Bogoraakt Mr Katanga did not attend the Bogoro attackda and
Dark’s group attended the Bogoro attack; EMOI atezhthe Bogoro attack; M¢atanga went to Beni to collect
weapons; Weapons were sent from Beni to Aveba, FReither details were given by the disclosure @& th
statements of defence witnesses between March ane 2011.Bogoro attack; he was only the chief of
combatants at Aveba at the time of the Bogoro lattae did not have
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view that the trial concerned the charges as astedul by the Confirmation Decision and

did not anticipate that they would be changed is thannef:*

33.The proposed re-characterisation is, contrary & lew expressed by the Majority of
being ‘only a limited step’, a significant depadudrom the charges faced to date. Had the
defence known that such a requalification woulduocdts strategy would have been
different*® The case it has contested was one based entireynarrative of planning to
‘wipe out’ Bogoro with Ngudjolo, and having controler that plan in the detailed
manner set out in Confirmation Decisithlt would appear that the defence has been

successful in contesting that narrative.

34.1t is unclear what the narrative underlying lialyilbased on 25(3)(d)(ii) of the Statute may
be. If that had been the charge then the defencaldwonot have focused on the
relationship between Mr Katanga and Mr Ngudjoloitadid, nor on EMOI, but rather
more on the accused’s relations with the Ngiti canders and combatants in Walendu
Bindi. Among issues that would have been addressedaore detail is the probability of
occurrence of crimes in lturi and the degree ofvdedge by the accused of the role of
various persons in any such violence prior to Bog@lso, which group or persons
committed the excesses there and which went begagdanticipated behaviour. That is
an area that is not only relevant to the issuesedaby the re-characterisation but which
would also be addressed in the context of a sevei@dvhere the co-accused has been

acquitted.

35.The witnesses called would have been differentpamticular, it is unlikely that the
accused would have testified. Indeed, the unfasreéshe Notice decision extends to the
fact that the re-characterisation of the liabibfythe accused appears based upon his own
testimony** The extent of that reliance is at present unkntwthe defence, as are the
substantive facts on which the new charge may bedygarticularly given that the core

incriminating prosecution witnesses appear to tmeen found not credible.

36.The core witnesses against Mr Ngudjolo, which de® aore witnesses against Mr
Katanga,ie P-250, P-279, P-280, P-219, have been found naibtel by the Trial

“l At a late stage reclassification of the naturethef armed conflict was raised. However this wadsane
without discernable prejudice to the accused andeqguently was of a wholly different nature to present
proposals.

“2 See Dissenting Opinion, paras. 39, 44.

*31CC-01/04-01/07-716-Contf.

4 Dissenting Opinion, paras 45-46; William A. Schab&erious Fairness Issues Raised by New Ruling in
Katanga Case, 2 December 2088p://humanrightsdoctorate.blogspot.nl/
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Chambe® other core witnesses against Mr Katanga - P-2860-and P-12 - will
probably see their testimony be given a low praoleatialue*® The status of P 28 remains
unclear, though so much of his evidence has beected by the Chamber that it is
difficult to see what is left that can, with safetye viewed as reliable. This brief,
uncertain overview by the defence of its positienitaappears to stand at the present
moment provides some indication of the difficulti@snfronting the defence in making
meaningful decisions in relation to any reclasaifien. The view of the Majority that ‘all
the facts were discussed at the trial” and thatesmdications made in the Judgement for
Ngudijolo help ‘to indentify more quickly the evidanto which it does not need to refer’

does not sufficiently identify the issues that #veused does need to refer.

37.The proposed reclassification of the mode of ligbilmpacts on the basic factual
framework, including, in particular, the nature aextent of the contribution of the
accused to the crime and his state of mind witheetsto the criminality of the purpose. It
is significant that the Majority appears to consitteat elements of Article 25(3)(d) are
necessarily subsumed by the elements of Articl8)?8)*’ This is, however, an erroneous
consideration. As underlined by the Dissenting @minArticle 25(3)(d) is not a lesser
included mode of liability because, according t@ gurisprudence, Article 25(3)(a)
requires an essential contribution to the commam i while Article 25(3)(d) requires a
significant contribution to the crime itséft,and proof of an essential contribution to a
common plan does not necessarily mean proof ofhaessential contribution to a crime.
Thus, Article 25(3)(a) liability can be proven watlt proving Article 25(3)(d)(ii)
liability.>*

38.1In addition, the Notice Decision fails to identiyith sufficient clarity the factual basis

upon which the reclassification may be made and fhils to provide the accused with a

“51CC-01/04-02/12-T-1-ENG ET WT 18-12-2012, page&. 7-

“61CC-01/04-02/12-T-1-ENG ET WT 18-12-2012, pagé. &-7 for P-28 ; ICC-01/04-02/12-T-1-ENG ET WT
18-12-2012, para. 441 for P-12 and P-160.

" Notice Decision, para. 33.

481CC-01/04-01/07-717paras. 525-526Prosecutor v. LubangdCC-01/04-01/06-2842, Judgment pursuant to
Article 74 of the Statute, 14 March 2012, paras01.01018(ii); Prosecutor v. BembdCC-01/05-01/08-424,
Decision Pursuant to Article 61(7)(a) and (b) af Rome Statute on the Charges of the Prosecutangtgkean-
Pierre Bemba Gombo, 15 June 2009, para. 350.

49 Prosecutor v. Mbarushiman#CC-01/04-01/10-1, Decision on the Prosecutor'slispfion for a Warrant of
Arrest Mbarushimana, 11 October 2010, para. B@secutor v. MbarushimandCC-01/04-01/10-465-Red,
Decision on the confirmation of charges, 16 Decen2pd 1, paras 283, 285.

* The LubangaTrial Chamber found that, in the framework of Alkei 25(3)(a), ‘the prosecution does not need
to demonstrate that the contribution of the accutgetn alone, caused the crim@fosecutor v. LubangdCC-
01/04-01/06-2842, Judgment pursuant to Article f/the Statute, 14 March 2012, para. 994.

*1 Dissenting Opinion, paras 42-43.
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sufficient opportunity to address the new case regaiim> It constitutes a failure to
provide, in detail, the nature of the charge heegaavhich affects the fairness of the

proceedings.

39. Therefore, the appeal issues lead to a significatation of fundamental rights basic to a
fair trial. As such, the impugned decision and fidentified issues clearly and

significantly affect the fair conduct of the prodeegs

40. Fourthly, the impugned decision raises issues in respebietaccused’s right to be tried
impartially pursuant to Article 67(1) of the ICCaBite. The proposition to modify the
mode of liability creates an appearance of biai$ agpears to be motivated by a wish to

ensure the conviction of the accused.

41.Any future hearing or submissions made on behalthef accused will be made in
circumstances where the Majority have given theeapgnce of having already made the
decision to alter the characterisation of the chargnd to do so in order to reach a
conviction. Indeed the language employed in theisit® would lead any neutral
observer to the conclusion that the Majority hagdly decided the issue. The defence
stresses that actual bias is not the issue herg,tlite appearance of bias. Indeed the

Majority observes;

‘Indubitably, legal recharacterisation of the faatsthe deliberation stage may raise concerns aout
appearance of partiality on the part of the judgbe may be thought to be already convinced of the

accused’s guilt, or to be seeking to establish élacosts™

42.The subsequent disavowing of that impression ishe circumstances, insufficient to
overcome the appearance recognised by the Majirinselves. There is no sufficient

antidote to that appearance. The appearance oékisis because of the circumstances in

*2 For example, as discussed in the Dis¥ettie Majority fails to identify clearly the memiseof the group of
Ngiti commanders and combatants to whose crimesirigat allegedly contributed in a manner other than
essential. No reference to the identity of the memiof the group, is mad@lt is noteworthy that, prior to the
confirmation hearing, the defence sought additionfrirmation regarding the identities, role and teiutions

of other combatants and commanders in the allegedron plan. The Single Judge of Pre-Trial Chamber |
dismissed this request, noting that Germain KatamghMathieu Ngudjolo “are the only co-perpetratoirshe
crimes in the Prosecution's Amended Charging Doctymiaesofar as they were the only members of the
common plan “whose role and contribution give theamtrol over the commission of the crime[sj®Decision

on the Three Defences' Requests Regarding the dtas®#s Amended Charging Document, ICC-01/04-01/07
648, para, 23. See also ICC-01/04-01/07-692, Pubieets Observations Addressing Matters that Were
Discussed at the Confirmation Hearing, para. 4@. &8go, ICC-01/04-01/07-165Befence Observations on the
Document Summarising the Charges, 19 November 38418s. 29, 32, as well as footnote 22 of the Diisg
Opinion.

3 Notice decision - paragraph 6 ‘the Majority hereibjorms the parties and participants that the llega
characterisation of facts relating to Germain Kgtds mode of participation is likely to be changediara 8
‘....the Majority has objectively examined all evidenrelating to Germain Katanga’'s role and takenvibes
that it is appropriate to propose a re-charactéoisan the instant case’

** Notice Decision, para. 19.
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which the Notice is made and, in particular, thaisimade at such a late stage of the
deliberations, just a week or so before the a@juwttthe co-accused who was the alleged

co-planner.

43.Nor should the comments of the dissenting Judgep Wwhd a duty to be present
throughout the deliberationi$,be overlooked when assessing the impression dreate

overall®®

44.0f further concern is that at no time did the poog®n seek to advance such a
recharacterisation. That the Chamber does so atstlaige will risk it being seen as
performing a prosecutorial function at an inappiater stage of the proceedings. It is
clearly the Prosecutor’s task to charge and prdseitie accused. The Prosecutor would
not have been allowed to propose a change in tleermabliability at this late stage and it
Is submitted that it is inappropriate for the Chamko be seen to be doing so. This
concern is reflected in a number of commentariesadly generated by the Decision
Notice>’

45.1t is therefore submitted that the issue of appezeaf bias constitutes an issue which
would have a significant impact on the fairnesstlod proceedings and warrants the
Appeals Chamber's consideration. That the Dissgntpinion is itself objectively
sensitive to this perception of bias should lead@mhamber to err on the side of caution in
considering this issue, which has a significantactppon the fairness of the proceedings.

Impact on the Expeditiousness of the Proceedings

46. The majority have failed to take sufficiently iraecount the fact that service of Notice at
this late a stage is likely to prolong the triah€lprocess has already taken over five years.
Given that it concerns one attack on one day apgaimes village, and that the accused has
cooperated fully in the process, it is reasonabitgufdgment to be rendered now and not

% per Article 74 (1)

% See, for example, paras 28-32 of the Dissentingi®p of Judge Christine Van Den Wyngaert, and in
particular para. 31: ‘The Majority's decision cesatthe perception that: (i) they would have hadatquit
Germain Katanga on the indirect co-perpetratiorrgdm which he is facing and (ii) that Article 25€8)ii) is
seen as a provision which could sustain a convicfidis perception is created because, had theriafmeen
prepared to convict the accused under Article Zaj3)then it stands to reason that they would hage
convicted on that basis, rather than resortingRegulation 55(2) notice decision.’

*" See, for instance, William A. Schabas, Seriousneas Issues Raised by New Ruling in Katanga Case,
December 2012http://humanrightsdoctorate.blogspot.rniReading between the lines, one may see that the
majority judges concur that the mode of liabilitgam which both prosecutor and defendant have btssd
case, and on which evidence was led, is likelyetadlto an acquittal. So they have found anotherenuid
liability that they find more suitable and that wjppresumably, result in a conviction.” Or forthcimm lecture
‘When Judges Violate the Rome Statute: regulatidraid the Legal Recharacterization of Facts ol@@ - 6
February 2013 scl-lectures@wihl.nl
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at some uncertain time in the future. This is lal more so because at no time can it be

claimed that the defence acted other than in arogppte and diligent manner.

47.The extent of future delay is unknown. What is knas/that without the Notice Decision,
Mr Katanga would have received judgement ofi @BDecember and from comments that
have been made it is probable that that would Hzeen an acquittdf To speak of
compensating the accused by a reduction of serfemcdy serves to increase the
impression of bias. The issues therefore have rafgignt impact on the expeditiousness
of the proceedings.

48.The Chamber’s comparison with the ICTR casBadosora et allasting several years is
unconvincing® First, the ICTR is no exemplar for expedition, tguhe contrary. In one
recent case the Judges took three years just te their judgmenf! The Bagosora case
concerned a strikingly different and more extendietual matrixX? Both in terms of
geographical and temporal scope, as well as tHe et#he allegations and the number of
co-defendants, no helpful comparison can be dra@m from Bagosora, nor indeed from
any of the other lengthy ICTR cases

49.Mr Katanga now potentially faces a new mode ofiligbwith different elements to
consider. Though the Trial Chamber seeks to maighe fundamental unfairness that
arises from its decision, by allowing the defenceirttroduce new evidence or recall
witnesses, that does not adequately balance tregisih.

50.An added difficulty is that security in the ltuegion has significantly deteriorated over
the last months. The current advice of ICC Fieldusigéy Analysis Office is not to travel
to the region at all. It will be difficult to addse evidential issues both from the point of
view of conducting missions and/or of finding wisses and obtaining their cooperation,
even witnesses who have already testified. Anyh&rrinvestigations, though necessary,
will cause further delay.

51.1In addition, the mode of liability itself is stdlubject to debate. The defence will not have

the advantage provided by having such issues raitsclissed and if necessary, reviewed

*8 See Dissenting Opinion, para. 31 and William Ah&ms, Serious Fairness Issues Raised by New Raling
Katanga Case, 2 December 20682p://humanrightsdoctorate.blogspot,sjlioted above.

%9 Notice Decision, para. 43.

¢ Notice Decision, para. 43.

®1 prosecutor v. Bizimungu et al, Case No. ICTR-99F50udgement and Sentence, 30 September 2011.

%2 The Bagasoracase(Théonestre Bagosora and al. v. The Prosecutore@és ICTR-98-41roncerned four
defendants, all charged with crimes of genociderdtad throughout the entire country over a perwéd 00
days, as well as conspiracy to commit genocidechvhllegedly started in 1990. The genocide restiftewarly

a million deaths for which each of them was alletgelde individually responsible.
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in the Confirmation process. The Chamber will needddress the scope and definition of
the 25(3)(d)(ii)) mode of liability, following submsions from the parties and participants.
This will further impact on the expeditiousnesstaf proceeding®’

Impact on the Outcome of the Trial

52.1t is apparent both from the Majority decision atite Dissenting Opinion that the
alternative to invoking Regulation 55 would haveetean acquittal, as the conduct
described does not fit the mode of liability undehnich Katanga has been charged.
Accordingly, the impugned decision has a clear dinglct impact on the outcome of the

trial.

An Immediate Resolution may materially advance théroceedings

53.The impugned decision clearly warrants an immedias®lution. The identified issues
should be resolved now, before further time is.ltfsthe defence appeal succeeds, there
will be no need to review the nature of the new enoflliability, to return to the evidence,
to submit what in effect would be a further finalelh. Furthermore, a judgment on the
basis of Article 25(3)(a) could be issued quickly.

54.1f there is no appeal, then on the contrary, furtt@e will be incurred on substantial
issues. The Notice Decision, a noted by the Digsgr@pinion, ‘may have the effect of
triggering an entirely new tria* There may be a need for further investigations,
justifying a stay of proceedings such as the stafmost three months granted recently to
the defence in th®embacase®™ There may be need for the calling or recalling of
witnesses, including the accused, as well as dismusand argument on the legal
ingredients of the novel and untested mode of llitgbiAs stressed by the Dissenting
Opinion, ‘this would entail lengthy additional pesxlings at a point in time where the
trial should already have come to an elffdBesides, the defence would surely be entitled
to request the submission of a new document cdantatme charges and a new table of
incriminating evidence, linking the new mode ofbligy to the evidence, which would

cause further delay. If leave is not granted ndventthere may be an appeal, after a

%3 See 1CC-01/04-01/06-2107, Decision on the prosecwnd the defence applications for leave to apihea
"Decision giving notice to the parties and partigifs that the legal characterisation of the facy be subject
to change in accordance with Regulation 55(2) efRkgulations of the Court", 3 September 2009,9029a 33.
% Dissenting Opinion, para. 49.

® Prosecutor v. BembaCC-01/05-01/08-2480, Decision on the temporarypsusion of the proceedings
pursuant to Regulation 55(2) of the Regulationghef Court and related procedural deadlines, 13 mbee
2012, para. 22.

% Dissenting Opinin, para. 49.
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judgment, based solely on this issue. Thus, an uhetes resolution of the issues of appeal

would materially advance the proceedifigs.

55.This Impugned Decision does not have striking icgilons for this accused only, but
also for future cases. No future defence teambelinclined to present its own narrative
to assist a Chamber in its investigation of théhtré decision to invoke Regulation 55 at
such a late stage in an adversarial process Mdlhe the defence. Future defendants
would have to anticipate a potential requalificatim any mode of liability after the
submission of their final brief, up until the judgent itsel®® It would make it less likely
that an accused would testify in a trial, or evalt any evidence. Such a modification of
charge at a late and inappropriate stage of theegsocan impact on the reputation of the

ICC and its ability to present itself as a fair amgbartial court.

Relief sought
56.For all these reasons, the defence respectfullyastq the Trial Chamber to grant leave to
appeal the Notice Decision.

57.1f leave is granted, the defence requests the Tfamber to relieve the defence of the
obligation of submitting its observations on thegmsed re-categorisation by*2lanuary
2013 and to extend the time for filing such observatiamtil fourteen days after the

appeal decision is made.

58.In the alternative, if the request for leave isdssed, it is requested that the defence be

granted additional time to reply to the prosecutiand victims' representatives’
observations on the requalification of the moddiadfility, in the light of the time which
has been necessary to devote to the issue of ampéaldecision, which, it is submitted,
was justified, given the unusual nature and poaénthpact of the Chamber’'s Notice
Decision A delay will be further justified given the noveldf the issue and the fact that
the defence does not know precisely which factpestpthe suggested new mode of
liability.

67 See 1CC-01/04-01/06-2107, Decision on the prosecwnd the defence applications for leave to apihea
"Decision giving notice to the parties and partgits that the legal characterisation of the facy be subject
to change in accordance with Regulation 55(2) efRkgulations of the Court", 3 September 2009,9029a 33.
® See Dissenting Opinion, para. 47, and William sh&bas, Serious Fairness Issues Raised by NewgRalin
Katanga Case, 2 December 2008p://humanrightsdoctorate.blogspot.Aff this decision is allowed to stand, it
will have a very significant impact upon defenceatsgies in future trials. Defence counsel will @do advise
their clients that should they choose to testifig evidence they give may be used not only in defé¢n the
charges but also in what amounts to a new triah aew charge.’

% Notice Decision, page 31.
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Respectfully submitted,

David HOOPER Q.C.

Dated this 21 December 2012
At London
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