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1. In its Application,! the prosecution requests a modification of the procedure
established in paragraph 7 of the Redactions Protocol? operational in this case. The
prosecution further requests permission to apply for redactions to investigators’
identities without also providing to the defence the relevant witness materials,
such as the statement or interview transcripts, that reflects the proposed
redactions. The prosecution also seeks to redact investigators’ names from all
disclosable material, and requests authorization to redact identifying information
of prosecution investigators operating in the field from all materials to be

disclosed between now and 9 January 2013.3

2. The Chamber ordered this issue to be determined on an expedited basis.*

3. With two caveats, the defence does not object to the prosecution’s Application.

4.  Firstly, the defence does not accept the prosecution’s assessment of the alleged
security risk with respect to investigators and witnesses,> should the defence be
disclosed the identity of prosecution investigators in the field. The defence are
officers of the court and understand their obligations with respect to

confidentiality and ensuring the integrity of investigations.

5. Secondly, the defence requests that, in lieu of ordering the disclosure of the
investigators’ identities, the Chamber require the prosecution to provide the
defence with a list of witness interviews in which pseudonyms or letter codes are
used to identify Prosecution investigators and witnesses whose identities have not

yet been disclosed. The prosecution has indicated that it has no objection to

! Prosecutor v. Ruto and Sang, ICC-01/09-01/11-498, Prosecution’s application to vary the “Decision on the
protocol establishing a redaction regime, ICC-01/09-01/11-458" to allow redaction of investigators’ names from
relevant material, and to allow consideration of this Application without requiring provision of redacted copies
of that material to the Defence, 6 December 2012 (“Application”). See also, ICC-01/09-01/11-477-Conf-Red,
Confidential redacted version of the First Prosecution application for the authorisation of non-standard
redactions pursuant to Decision 1CC-01/09-01/11-458 and Annex A, 27 November 2012 (“First Prosecution
Application”) and 1CC-01/09-01/11-488, Second Prosecution application for the authorization of non-standard
redactions pursuant to Decision 1CC-01/09-01/11-458, 28 November 2012.

2 Prosecutor v. Ruto and Sang, 1CC-01/09-01/11-458-AnxA, Decision on the protocol establishing a redaction
regime, 27 September 2012.

* Application, paras. 11 and 12.

* Email dated 7 December 2012, from the Trial Chamber Legal Officer to defence Counsel, stating that the
Chamber directed the defene to file any response to prosecution filing 1CC-01/09-01/11-498 by 12 December
2012.

> See prosecution arguments at paras. 7-11 of First Prosecution Application.
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providing this and has acknowledged that such “a referencing tool would enable
the Defence to determine which witnesses have been interviewed by the same
investigators and to voice any concerns the defence may have regarding the
manner in which the interviews have been conducted”.® The defence further
requests the Chamber to require the prosecution to add those pseudonyms at the

appropriate places when the interviews are finally disclosed to the defence.

David Hooper, QC
On behalf of William Samoei Ruto
Dated this 12th day of December 2012
In The Hague

Joseph Kipchumba Kigen-Katwa
On behalf of Joshua Arap Sang
Dated this 12th day of December 2012
In Nairobi

® First Prosecution Application, para. 15.

No. ICC-01/09-01/11 4/4 12 December 2012



	David Hooper, QC

