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I. INTRODUCTION  

  

1. The   Defence   for   Uhuru   Muigai   Kenyatta   and   Francis   Kirimi   Muthaura  

(respectively   “Kenyatta   Defence”   and   “Muthaura   Defence”,   collectively  

“Defence”)  hereby  submit  the  response  to  the  “Prosecution’s  Submission  of  the  

Charges   against   Francis   Kirimi   Muthaura   and   Uhuru   Muigai   Kenyatta  

pursuant   to   Trial   Chamber   V’s   Order”   (“Document   Containing   the  Modified  

Charges  Section”).1  

  

II. PROCEDURAL  HISTORY  

  

2. On   24   August   2012,   the   Prosecution   submitted   the   “Updated   Document  

Containing   the   Charges   pursuant   to   Order   ICC-­‐‑01/09-­‐‑02/11-­‐‑450”   (“Updated  

Document  Containing  the  Charges”).2    

  

3. On  11  September  2012,   the  Defence  submitted   the  “Joint  Defence  Response   to  

the   “Prosecution’s   Submission   of   the   Updated   Document   Containing   the  

Charges  pursuant  to  Order  ICC-­‐‑01/09-­‐‑02/11-­‐‑450”  (“Joint  Defence  Response”).  3  

  

4. On   20   November   2012,   a   majority   of   Trial   Chamber   V   (“Chamber”)   in   its  

“Order   regarding   the   content   of   the   charges”   (“Order”)   ordered   the  

“prosecution  to  submit,  no  later  than  7  days  from  notification  of  [the]  Decision,  

a   modified   "ʺCharges"ʺ   section   of   the   DCC   in   accordance   with   the…following  

guidelines:  

  

                                                
1 ICC-01/09-02/11-546; ICC-01/09-02/11-546-AnxA. 
2  ICC-01/09-02/11-468, ICC-01/09-02/11-468-Conf-AnxA, ICC-01/09-02/11-468-Conf-AnxB, ICC-01/09-
02/11-468-AnxC, ICC-01/09-02/11-468-AnxD and ICC-01/09-02/11-468-AnxE. 
3 ICC-01/09-02/11-481-Conf, ICC-01/09-02/11-Conf-AnxA and ICC-01/09-02/11-Conf-AnxB. 
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a. all   (but  no  more  than)  the  "ʺfacts  and  circumstances  described  in  the  

charges"ʺ  should  be  presented  separately  for  each  count;  

b. any   "ʺfacts   and   circumstances'ʹ'ʹ   added   to   the  Charges   section   should  

be  based  on  the  allegations  already  contained  in  other  sections  of  the  

Updated   DCC   and   should   retain   the   original   wording   of   those  

allegations;  and  

c. the  Counts  should  be  numbered  consecutively”.4  

  

5.   The   Chamber   granted   the   Defence   10   days   to   respond   to   the   Prosecution’s  

filing.5  

  

6.   On  28  November  2012,  the  Prosecution  submitted  the  Document  Containing  the  

Modified  Charges  Section.  

  

III. PRELIMINARY  OBSERVATIONS  

  

7.   The  Defence  notes   that   the  Order  does  “not  address   the   issues   that   remain   in  

dispute   between   the   parties   as   to   the   content   of   the   Updated  DCC,   the   joint  

defence  filing  of  11  September  2012  or  the  prosecution’s  response  thereto,  which  

will  be  subject  of  a  separate   later  decision  or  decisions”.6  Considering   that   the  

Prosecution   was   ordered   to   adhere   to   guidelines   stating,   inter   alia,   that   “any  

"ʺfacts  and  circumstances'ʹ'ʹ  added  to  the  Charges  section  should  be  based  on  the  

allegations  already  contained  in  other  sections  of  the  Updated  DCC  and  should  

retain  the  original  wording  of   those  allegations”,   the  Defence  submits   that   the  

allegations   in   the   Document   Containing   the   Modified   Charges   Section   still  

maintain  all  the  issues  of  disagreement  set  out  in  the  previous  filings  regarding  

                                                
4 ICC-01/09-02/11-536, p.9 (disposition). 
5 Ibid. 
6 Ibid, para. 6 
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the  Updated  Document  Containing  the  Charges.7  In  this  context,  the  Defence  is  

of   the  view   that  a  decision(s)  on   these  points  of  dispute  will  most   likely  have  

some  impact  on  the  modified  charges.  The  Defence  expects,  therefore,  that  once  

those   points   of   dispute   have   been   decided,   the   Chamber   will   direct   the  

Prosecution  to  make  consequential  changes  to  the  modified  charges.  

  

IV. SUBMISSIONS  

  

8. In  the  Defence’s  Observation  Chart  on  the  Document  Containing  the  Modified  

Charges   Section   at   Public   Annex   A   (“Annex   A”),   the   Defence   outlines   its  

objections  to  the  Document  Containing  the  Modified  Charges  Section.  Most  of  

these  objections,   except   those   relating   to  paragraphs  2b,  7,  9,   11  and  12  of   the  

Document   Containing   the   Modified   Charges,   are   also   contained   in   the   Joint  

Defence  Response  of  11  September  2012.  

  

9. In   order   to   assist   the   Chamber,   following   notification   of   this   Response,   the  

Defence   shall   forward   an   editable   version   of  Annex  A   to   the  Prosecutor.   The  

Defence  suggests  that  the  Prosecutor  uses  this  version  to  record  its  comments  in  

respect  of  the  Defence’s  submissions  in  the  relevant  box.    

  

V. RELIEF    

  

10. The  Defence   respectfully   requests   that   the   Chamber   order   the   Prosecution   to  

amend  the  Document  Containing   the  Modified  Charges  Section   in  accordance  

with  the  Defence  submissions  set  out  in  Annex  A,  the  Joint  Defence  Response  of  

                                                
7  ICC-01/09-02/11-468, ICC-01/09-02/11-468-Conf-AnxA, ICC-01/09-02/11-468-Conf-AnxB, ICC-01/09-
02/11-468-AnxC, ICC-01/09-02/11-468-AnxD and ICC-01/09-02/11-468-AnxE; ICC-01/09-02/11-481-Conf, 
ICC-01/09-02/11-Conf-AnxA and ICC-01/09-02/11-Conf-AnxB. 
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11   September   2012   and   Confidential   Annex   B   to   the   Updated   Document  

Containing  the  Charges.8    

  

  

Respectfully  Submitted,  
  
  
  
  

  
  
___________________________________________________________________  

Steven  Kay  QC  and  Gillian  Higgins  
On  behalf  of  Uhuru  Muigai  Kenyatta  

At  London,  England  
  
  
  

  
                                          _____________________________________________________  

Karim  A.A.  Khan  QC  
Lead  Counsel,  Muthaura  Defence  
At  The  Hague,  the  Netherlands  

  
  
  
  
Dated  this  10th  Day  of  December  2012  

                                                
8 ICC-01/09-02/11-468-Conf-AnxB. 

 
 

!"#$"%&'())* #(+,-&&"./

0&"1"2 34* 56 42. 7-))-42 8-99-2#

:2 +";4)' <' =;(>( ?(-94- 3"2*4&&4

34>-, @A @A 3;42 56

:2 +";4)' <' @,+4##4.<> B>42%-# 3->-,- ?(&;4(>4

C4&". &;-# DE B"+>(4>* FGDF

H;" 849("/ I"&;">)42.#

I<A !"" #$%#& #'%$$ JKLJK $( )*+,-.,/ '#$'

ICC-01/09-02/11-399    14-02-2012  87/87  FB  PT OA4

ICC-01/09-02/11-563    10-12-2012  6/6  RH  T


