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I ntroduction

1. Kituo Cha Sheria (Centre for legal Empowermentpeetfully seeks leave to submit
observations asamicus curiaeon the issue of victim participation in the trial
proceedings in the cases of Pmsecutor v. William Ruto and Joshua Arap Sand

theProsecutor v. Francis Kirimi Muthaura and Uhuru Mai Kenyatta

2. The present application is made pursuant to RuBdfGhe Rules of Procedure and

Evidence (the ‘Rules’).

Background

3. On 23 January 2012, Pre-Trial Chamber Il confirmtbé charges against Mr
Kenyatta, Mr Muthaura, Mr Ruto and Mr Sahg.

4. On 29 March 2012, the Presidency constituted Tiahmber V (TC V) to try both
cases.

5. On 14 May 2012, TC V in both cases issued the Gsdeeduling a status conference
in which it stated among others that : “the legapresentative of victims shall
provisionally continue to represent victims curhgrgarticipating in the proceedings
before the Trial Chambamtil a decision is made on the legal representation of
victims”.*[emphasis added]

6. On 28 May 2012, the Registry submitted its obsématin both cases in relation to

the order scheduling a status conference wheralitated among others that it had

! Decision on the Confirmation of Charges Pursuarirticle 61(7)(a) and (b) of the Rome Statute, C1Z09-
02/11-382-Red and ICC-01/09-01/11-373, 23 Janu@typ2

2 Decision constituting Trial Chamber V, 29 March201CC-01/09-01/11-406,; Decision referring theeaf
The Prosecutor v. Francis Kirimi Muthaura and UhMuigai Kenyatta to Trial Chamber V, 29 March 2012,
ICC-01/09-02/11-414.

% Order scheduling a status confered€&-01/09-01/11-413 ankCC-01/09-02/11-42214 May 2012, at para 6.
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identified “several issues relating to the orgatmsaof victim participation during the
trial that require to be resolved before the comreerent of the trial..”

7. On 9 July 2012, TC V set the dates for the commmaece of the trials in the two
Kenyan casesRuto & Sangand Muthaura & Kenyatta for 10 and 11 April 2013
respectively’

8. On 24 August 2012, TC V in both Kenya cases isstgedecision on the protocol
concerning the handling of confidential informatiand contacts of a party with
witnesses whom the opposing party intends to calivhich it stated among others
that: “as the Chamber has not yet ruled on theesysif processing applications for
participation and modalities of participation o€tins, the final protocol will not deal
with matters relating to victime”

9. On 24 August 2012, the Civil Society Organizatioatihork filed a request for leave
to intervene in both cases on the issue of the ft@daof victim participation at the
trial phase of the proceedings.

The Applicant

10.Kituo Cha Sheria (Centre for Legal Empowermentjeimafter referred to as ‘Kituo’,
is a human rights non-governmental organizatiomdead in 1973. Kituo is committed
to supporting access to justice for the disadvadagnd the poor people and has
curved its niche in the area of transitional justes it relates to the poor and the
marginalized. Shortly after the 2007/2008 post tedec violence (PEV), Kituo
designed a project aimed at facilitating effectbeenmunity participation in the Truth

Justice and Reconciliation Process in Kenya, as$ agelictims’ participation in the

* Registry submissions following the Order schedubnstatus conferencdGC-01/09-01/11-418 and ICC-
01/09-02/11-430, 28 May 2012, at page 6.

® Decision on the schedule leading up to ti@C-01/09-01/11-440 and ICC-01/09-02/11-451, 9 R@g2.

® Decision on the protocol concerning the handlihgamfidential information and contacts of a pasiyh
witnesses whom the opposing party intends to a-01/09-01/11-449 and ICC-01/09-02/11-469, 24 ésatg
2012.

" Request for leave to submit amicus curia obsematpursuant to Rule 103 of the Rule of Procednde a
Evidence, IC(31/09-01/11-450 and ICC-01/09-02/11-470, 24 Au@@st2.
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ICC process. As part of the aforementioned projdijo is currently undertaking
outreach to 2007/2008 PEV victims with the aim admoting victim participation in
the ICC process.
11.So far, Kituo has reached out to more tl&®0 victims between July 2009 and
September 2012 and submitted ov&000 victim participation and reparation
application forms to the Court. Some of these applis were subsequently admitted
to participate in the respective two cases.
12.Kituo operates in the following areas:
* North Rift: Eldoret, Burnt Forest, Turbo, and Nandi Town
* Central Rift: Subukia, Naivasha, Nakuru
» South Rift: Kericho, Litein, Bomet, Chepilat
* Nyanza: Kisumu
*  Western: Vihiga
* Coast: Kisauni
e Central: Nyahururu Mawingu Camp, Limuru and Kiambu
* Nairobi: Kibera
13.Kituo is in constant communication with victims whappear to be within the scope of
the two cases before Trial Chamber V. In the mowthdune and July 2012, Kituo
conducted outreach sessions4®4 victims in Molo, Nakuru, Naivasha, Eldoret,
Kitale and Kericho all of whom have applied to papiate in the proceedings in the
ICC.
14. At the time of this application, Kituo is condudirawareness sessions on victims’
participation in ICC proceedings and related mattersome of the above mentioned
areas. In the process of this, we have encounisseds that we believe are significant

at this stage of the proceedings and could besi$tasice to the Chamber.
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The application for leave to intervene

15.Rule 103(1) of the Rules of Procedure and Evidd€fibe Rules”) of the International
Criminal Court (“ICC” or “the Court”) provides that*At any stage of the
proceedings, a Chamber may, if it considers it rddse for the proper determination
of the case, invite or grant leave to a State, argation or person to submit, in
writing or orally, any observation on any issuetttide Chamber deems appropriate.”

16.Pursuant to rule 103 of the Rules, spontaneouscapiphs can be submitted either by
States, organizations or individuals intereste@ddicipate in the proceedings before
the Court.

17.In deciding whether to grant leave to an applidansubmit observations asmicus
curiae, according to rule 103 of the Rules, the Appediar@ber has underlined that,
when acting within the sphere of rule 103 of théeRuthe respective Chamber should
take into consideration whether the proposed sudansof observations may assist it
"in the proper determination of the cade”.

18.Other international courts and tribunals permitdhparty interventions, such as, the
International Criminal Tribunal for the former Yuslavia (“ICTY”) °, the
International Criminal Tribunal for Rwanda (“ICTR®and the Special Court for
Sierra Leone (“SCSL"j! on similar bases as Rule 103(1). The ICTR andS@&L
have received submissions from third parties witenas considered that there was a
reason to believe that those submissions wouldstatse court to reach the right

decision*?

8 See, Decision on "Motion for Leave to File Progbsenicus Curiae Submission of the Internationah@nil
Bar Pursuant to Rule 103 of the Rules of ProcednteEvidence" ICC-01/04-01/06 OA 11 of 22 April 300

° Rule 74 of the Rules of Procedure and Evidendhefnternational Criminal Tribunal for the former
Yugoslavia.

9 Rule 74 of the Rules of Procedure and Evidendaefnternational Criminal Tribunal for Rwanda

! Rule 74 of the Rules of Procedure and EvidendbeBSpecial Court for Sierra Leone

12 See for examplProsecutor v Jean-Paul AkayeSase No. ICTR-96-4-T “Order Granting Leave for Aasic
Curiae to Appear” 12 February 1990secutor v Laurent SemanZase No, ICTR-97-20-T “Decision on the
Kingdom of Belgium’s Application to File and Amici@uriae Brief and on the Defence Application taketr
Out the Observations of the Kingdom of Belgium Ganing the Preliminary Response of the Defence” 9
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19.The Appeals Chamber of the Special Court of Siesane has further found, when
ruling on the application by Non Governmental Oigations to intervene in the
Kallon casethat: “The issue is whether it is desirable to receivehsagsistance, and
‘desirable’ does not mean ‘essential’ (which wolde over-restrictive) nor does it
have an over-permissive meaning such as ‘convéraefinteresting’. The discretion
will be exercised in favour of an application whéhere is a real reason to believe
that written submissions, or such submissions supehted by oral argument, will
help the Court to reach the right decision on thguie before it

20.1t is submitted that the issue of victims’ partaiion including the related application
process is currently a live issue before the Chapamel that Kituo Cha Sheria is well
placed to provide information which may assist @wurt in the proper determination

of the issue.
Specific issues the Applicant seeks leave to submit amicus curiae on
21.From the foregoing, Kituo would like to intervemethe following issues:
a. The importance of meaningful participation for uits$ in Kenya;

b. The application process relating to the particgpatof victims in the upcoming

proceedings in the two Kenya cases including camattbns around timeframes;

c. Considerations relevant to the modalities of vistinparticipation and their

representation at trial.

22.0n the importance of participation for victims, thietims that we have interacted
with are keen to ensure that they participate éntttal. As such, the view of victims is

that they require information and directions on hdiaey can meaningfully

February 200Prosecutor v KallorCase No. SCSL-2003-07 “Decision on Application by Redress Trust,
Lawyers Committee for Human Rights and the Intéomai Commission of Jurists for Leave to File Anscu
Curiae brief and to Present Oral Submissions” 1évaver 2003.

13 3CSL-2003-07 of 1 November 2008id., at para 5.
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participate. We would wish to bring to the attentiof the Chamber some of the
reasons why victims feel that it is important foern to participate such as their desire
to feel part of the process. The victims furthez af the view that since the ICC
process is the only accountability process ongtandeal with the 2007/8 PEV, they

deserve an opportunity to be fully engaged in it.

23.0n the application process for victims’ participatiand reparation, victims have
taken note of the approach of collective partiégpathat was employed in the Gbagbo
Case. This has created uncertainty and created somision amongst victims.
Though keen to engage with the Court, they arectau to fill in application forms
without clear guidance and direction from the ChambAt the same time, they are
concerned that, failure to fill in a form now couddgatively impact their ability to get
participatory status in the cases. This is inforrogdhe time needed for victims to be
sensitized in order for them to make an informedigien on participation and the
time required by the Court to process and rule wggaplications. We recall that many
victims missed the opportunity to participate & ge-trial phase of both cases due to
time limitations and wish to bring to the attentiohthe Chamber information which
may be relevant to its determination of timefraraesund the process for victims to

apply for participation.

24.0n the modalities of participation and represeatatiuring the trial proceedings,
some of the victims we have interacted with arardes of an opportunity to tell the
court in person of what they suffered and furtiiéorimation they feel would assist the

court reach a fair determination.

25.They have also emphasized to us that they wish e® & continued strong
representation of victims during the trial phasé &#e continuously updated on the

progress of the cases in The Hague.
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Additional | nformation

26.Kituo is aware of the application from Civil SogieDrganization Network (CSO-
NET) dated 24 August 2012 on the modalities ofinist participation at the trial
phase in both Kenyan cases. For the sake of eftigief the proceedings, should the
Chamber deem fit, Kituo would be happy to work tbge with CSO-NET for the

amicus observations to be consolidated to the etahissues raised are similar.

27.While Kituo has worked with victims who are recaggd as participants in the cases,
the amicus observations we propose to submit dpugort to represent the views of
victims admitted in the case, but rather, bringthe attention of the Chamber

information in relation to those victims we havéenacted with who have not yet

applied for or been granted participatory statusiiher case.

Conclusion and Relief

28.For the foregoing reasons, Kituo requests thatGhamber grant it leave to submit

amicus curiae observations on these issues pursuant to ruleofBe rules of

procedure of evidence.

Respectfully submitted,
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Priscilla Nyokabi Kanyua- Executive Director
On behalf of

Kituo Cha Sheria

Dated this SSeptember, 2012

At Nairobi, Kenya
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