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I ntroduction

1. The Defence for Mr Germain Katanga (“Defence”) resjs leave to appeal the Trial
Chamber’sDécision relative a la requéte de la Défense den@én Katanga tendant a
'admission d’extraits du jugement prononcé danaffiire Lubanga (“Impugned
Decision”)! The Defence submits that this Decision contains watters warranting the
Appeals Chamber’s consideration: (1) the Trial Cbamerred in finding that the
admission of new evidence at this stage would rsaci#yg lead to the re-opening of the
case; (2) the Trial Chamber erroneously considdratithe admission sought of extracts
from thelLubangajudgment as evidence in the present proceedings dot sufficiently
contribute to the manifestation of the truth in gresent proceedings to justify the re-
opening of the case.

Threshold Criteriafor Leaveto Appeal

2. The Defence files thiDefence Application for Leave to Appeal the Décisilative a la
requéte de la Défense de Germain Katanga tend&adaission d’extraits du jugement
prononceé dans l'affaire Lubang@Defence Application”) pursuant to article 82(d)(of
the Rome Statute, Rule 155 of the Rules, and Regul&5 of the Regulations of the
Court.

3. The Chambers have repeatedly stated that leaygpeabpursuant to Article 82(1)(d) will
be granted only if the party submitting the applara has identified at least one issue of
appeal that has been addressed in the impugnedi@eand which meets the following

two cumulative criteria:

a. it must be an issue that would significantlyeeff (i) both the fair and

expeditious conduct of the proceedings; or (ii) dnécome of the trial; and

b. it must be an issue for which, in the opiniontbé& Pre-Trial or Trial
Chamber, an immediate resolution by the Appealsn®ea may materially
advance the proceedings.

11CC-01/04-01/07-3279, 26-04-2012.

2 |CC-01/04-01/07-108 Decision on the Prosecution Request for Leave tpeAbthe First Decision on
Redactions 14 December 2007, p. 3CC-01/04-01/07-116Decision on the Defence Motion for Leave to
Appeal the First Decision on Redactipi® December 200p. 4.
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Procedural Background

4. In its Defence Closing Brief, the Defence requedteat the portions of the Lubanga
judgment which address the common intermediari@ahl 316 be admitted as evidence
in this casé€. Alternatively, the Defence requested the Chamasra matter of fairness
under article 64(2) of the Statute, to consides¢héndings from another Chamber in
relation to a question of fact relevant to thisecas

5. On 17 April 2012, the Chamber requested the paainek participants to respond to this
Defence request by 20 April 2032.

6. On that same day, the Defence asked to be givapportunity to submit further written
observations on this issue in response to any eaisens that may be submitted by the
other parties and participarftsThe Prosecution objected on the basis that it was
premature.

7. On 19 April 2012, the Defence for Ngudjolo joinéw tatanga Defence requést.

8. On 20 April 2012, the Prosecution and Victims Repregatives submitted their
observations. They both objected on the groundshileae is no legal basis for a Chamber
to admit findings of another Chamber into evidertbaf it was too late to introduce new
evidence at this stage; and that the findings ofttear Chamber are not relevant to the
present case because the overall circumstanceiiffarent?

9. On 24 April, the Defence reiterated its requessubmit observations in response to the
observations submitted by the Prosecution and LBgaresentative®. The Prosecution
objected to this request stating that the Deferatkertot submitted any grounds justifying
the granting of a right to file a reply. It also einasised that the Defence could not file a
reply without the Chamber’s permission, which utitén had not been forthcomifg.

¥ Second Corrigendum to the Defence Closing BrigfApril 2012, ICC-01/04-01/07-3266-Conf-Corr2, pmra
465 to 475.

* |bid, para. 469.

® Email from the Chamber to the parties and paicip entitled ‘Requéte formulée par la Défense een@in
Katanga aux paragraphes 465 a 475 de son ménmuale fi

® Email from Sophie Menegon, dated 17 April 2012.

" Email from Eric MacDonald, dated 17 April 2012.

8 ConfidentielAdjonction de la Défense de Mathieu Ngudjolo & éaete formulée par la Défense de Germain
Katanga aux paragraphes 465 a 475 de son mémaiad (|CC-01/04-01/07-3266-Conf), ICC-01/04-01/07-
3273, 20-04-2012.

° ICC-01/04-01/07-3275-ConRRéponse de I'Accusation a la requéte de la Défansefins de versement au
dossier des parties du jugement Lubanga relatiues intermédiaires P-143 et P-31#hd ICC-01/04-01/07-
3276, Observations sur la demande de G. Katanga de faihmettre des passages du jugement rendu dans
I'affaire Lubanga

19 Email from Sophie Menegon, dated 24 April 2012.

* Email from Eric Macdonald, dated 25 April 2012.
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10.Accordingly, on 26 April 2012, the Defence subndtta formal request for leave to
reply!?

11.0n 26 April 2012, the Chamber issued the impugresilstbn in which it rejected both the
Defence request for leave to reply and the regtestdmit portions of the Lubanga

judgment into evidence.

I ssues of Appeal

12.The Defence respectfully agrees with the Chambarttie admission as evidence in the
present proceedings of portions of a judgment dyeanother Chamber is in principle
possible and that there is no reason to treat suience differently from other types of
documentary evidence. Provided that such evideremtsrthe admissibility requirements
of relevance, probative value, reliability and fieiss, the evidence can be admitted.

13.The principal issue is whether such evidence shbelddmitted at this stage, after the
completion of all evidence in accordance with Ri#d of the Rules of Procedure and
Evidence. According to the Chamber, the admissibnnew evidence now would
necessarily require the re-opening of the case.Qtreember stated that the re-opening of
the case is justified only if three conditions anet: (i) it concerns new evidence or
evidence that could not have been found earliepitesiue diligence; (ii) the evidence
must meet the admissibility requirements; (iii) ifgotential contribution to the
manifestation of the truth is sufficiently signéict to justify the re-opening of the case,
with due regard to the consequences it may havwbefairness of the trial and diligence
of the proceeding¥.

14. Applying these criteria to the portions of thebangajudgment sought to be admitted, the
Chamber found that the first two conditions weret,nbeit not the third. The Chamber
acknowledged that the proposed evidence was newhand was probative, relevant and
reliable!’® The Chamber, however, stated that its admissioas doot sufficiently
contribute to the manifestation of the truth in gresent proceedings to justify the re-
opening of the case. The Chamber drew this corarysiincipally on the grounds that the
credibility of the witnesses is determined on aedag-case evaluation irrespective of the
conduct of their intermediaries; and that the cosidns drawn by théubangaTrial
Chamber have little bearing on the present proogsdinless considered in the context of

the entireLubangacase file*®

121CC-01/04-01/07-3278-Conf, Urgent Defence Reqémsteave to Reply.
'3 Impugned Decision, para. 13.

* Impugned Decision, para. 14.

' Impugned Decision, para. 15.

' |mpugned Decision, paras. 16-20.

No. ICC-01/04-01/07 5/9 02 May 2012



ICC-01/04-01/07-3282  02-05-2012 6/9 EO T

15.The Defence respectfully disagrees with the Chantiesr the admission as evidence of
the portions of théubangajudgment necessarily leads to the re-opening @fctise. The
Defence reiterates its submission inlitggent Defence Request for Leave to Repéat
“[f]he issue of intermediaries was addressed extelysturing the trial and there is no
need to recall witnesses at this stage. The Prasetwas present as a party in the
Lubanga case and cross examined. In any eventiighe to fair trial is a right of the
Accused and he does not seek the opportunity tniagavitnesses furth&t’

16.The Defence submits that the trial is not over. ph@secution and defence case may be
closed, but the trial phase is still in progreds|east until judgment. The Prosecution
suggests that this interpretation forwarded by Dleéence undermines the sense of the
provision® The provision must be understood within the contefxa criminal trial. It
would make no sense and may lead to an injustiteeifChamber was deprived of the
opportunity to consider fresh evidence after tluswate of the defence case, where it is in
the interests of justice to do so, simply becausth® formal closing of the case. This
would be contrary to the right to a fair trial basa it would place formal time limits over
the interests of justice and the determinatiorhefttuth.

17.The Chamber relies on Rule 141 of the Rules of &toe and Evidencd,which states
that the presiding judge shall declare when tharssdion of evidence is closed. This
certainly marks the point when that phase of trad, tthat is the phase of submission of
evidence, is closed. It does not, however, marketie of the trial, as confirmed by the
fact that closing statements also falls under RiA&, which in turn falls under the
heading ‘Trial procedure’. The admission of othems of evidence later in the interests
of justice is thus not excluded.

18.This is further supported by the jurisprudencd.ubangawhich defines the end of the
deliberation stage as the end of the trial. InDleeision reviewing the Registry’s decision
on legal assistance for Mr Thomas Lubanga Dyilospant to Regulation 135 of the
Regulations of the Regisify the Chamber confirmed that “the “Trial”, the “Tiria
Procedure” or the “Trial Proceedings” only comestoend when the Article 74, 75 and
76 Decisions have been delivered, as appropriais.dnly then that the Trial Chamber
will have ceased its substantive wofk"The Chamber also stated that the rights of the

accused under Article 67 of the Rome Statute “shook be undermined simply because

7 Confidential Urgent Defence Request for Leave éplR para. 9.
'8 prosecution observations, para 9

19 Observations of the legal representatives, para 9
291CC-01/04-01/06-2800, 30 August 2011.

“bid, para. 47.
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a particular stage of the trial proceedings (sushhe presentation of evidence or the
closing statements) has concludéd”.

19.Accordingly, the Defence submits that there is reech to re-open the case. The
Prosecution and Legal Representatives can stillensalbmissions on the proposed new
evidence during their oral arguments.

20.1f leave were granted, the Defence would submit, tb@ntrary to the Chamber’s finding,
the evidence sought to be admitted has a cleardngrathe manifestation of the truth. As
the Chamber itself acknowledges, the role of thermediaries used by the Prosecution is
a pertinent question in the present case, and ithleinn theLubangaproceedings cannot
be dissociated artificially from their role in tK@tangaproceeding$?

21.The purpose of admitting the passages is not ttuateathe evidence upon which the
findings have been made, but rather to establistfabt that adverse findings have been
made against certain intermediaries and the natutieose findings. The probative value
of these findings lies in the fact that there hesrba judicial finding as to the character of
specific intermediaries and their corruption of negéses. The Chamber has held that
evidence is probative if it has indicia of reliatyiland it is likely to influence the
determination of a particular isséfeThe fact that there has already been a judicial
determination of intermediaries having had an askveaffect on the reliability of
witnesses in itself helps to determine the issuetddther it is safe to rely on the evidence
of witnesses who have been involved with thesernmeeliaries. Judicial determinations
have undoubted reliability, as was also acknowlddgehe Impugned Decisidf.

22.The Defence submits that this new evidence is dapabcontributing to the defence
submissions as to the unreliability of certain imtnating witnesses and, coupled with the
other evidence in this case, to influencing ther@ber in its view of the reliability of such
witnesse$?

23.The Defence submits that the two identified matievslve issues that arise directly from
the Impugned Decision, and significantly affect tae and expeditious conduct of the
proceedings as well as the outcome of the triaks€hissues also warrant an immediate

resolution by the Appeals Chamber.

2 bid, para. 48.

3 |mpugned Decision, para. 15; Oral Decision, 7 RO®0, ICC-01/04-01/07-T-150-CONF-FRA ET, p. 7.
241CC-01/04-01/07-2635, para. 20: “Probative valsi@étermined by two factors: the reliability of tehibit
and the measure by which an item of evidence &hlito influence the determination of a particutsue in the
case.”

% |mpugned Decision, para. 15.

% See also Confidential Urgent Defence Request éave to Reply, para. 11.
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Impact on the Fairness of the Proceedings

24.The Defence submits that the two identified issakesrly affect the fairness of the
proceedings. The proposed evidence relates tordwbdity of common intermediaries
143 and 316. Their adverse impact on prosecutigtinieny has been raised and
addressed in both theibangaandKatangatrials. It would be unfair to the accused if the
Lubangafindings were to be ignored. This is all the msoe given that 143 and 316 have
been the intermediaries for witnesses 28, 161, 2%9, 280, 267, 132, 287, 249, 268, and
166. The credibility and reliability of these wisses should therefore also be considered
in light of theLubangafindings made in respect of those intermediaries wmtroduced

them to the Prosecution.

25.The Defence respectfully agrees with the Chamlsgrthie assessment of the credibility of
witnesses is necessarily to be done on a casedeyasaluation. This does not mean that
the Lubangafindings relating to these intermediaries areéwant to the determination of
the credibility and reliability of these witnessdhe Defence submits that in order to
assess the credibility and reliability of the wiees fully the Chamber should have
available to it all the evidence relating to théhdadour of those intermediaries that it
reasonably can. This is particularly the case ightli of the Chamber's own
acknowledgement that the findingslLinbangaare of significant reliability as they are the
outcome of adversarial proceedings and they ahgriedisoned.

26.The Defence submits that the fairness of the pdings, and outcome, is affected by the
Chamber’s decision not to allow into evidence tb&vant portions of thé.ubanga
judgment that relate to the specific intermediari@de Defence has stressed the
importance of the issue of the adverse effect t@rmediaries 143 and 316. The Chamber
acknowledged the significance of the issue of tie of these intermediariéswhich has

been addressed throughout the trial and in theref€losing Brief®

Impact on the Expeditiousness of the Proceedings

27.The Defence submits that the expeditiousness optbeeedings will be affected by the
Chamber’s decision not to admit the proposed eweéetf, at a later stage, the Defence
were to raise the matter successfully on any apjpeal the matter could result in further
procedural delays.

" |mpugned Decision, para. 15.
8 |CC-01/04-01/07-3266-Conf. See also its CorrigendGC-01/04-01/07-3266-Conf-Corr2, paras. 460-504.
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An Immediate Resolution may materially advance the proceedings

28.1t is evident that an immediate resolution of thpp&als Chamber would materially
advance the proceedings. It would be regrettablthef Defence were not given the
opportunity to review this matter at the trial gdmut only at an appellate stage. Such later
appeal could conceivably result in a re-trial. @a dther hand, if the issue is settled now,
prejudice to the accused as well as possible lwaheous findings in respect of the said
intermediaries and witnesses can be avoided. Aowglyd an immediate resolution on

this issue may materially advance the proceedings.

Conclusion

29.0n these grounds, the Defence requests the TriamBGar to grant leave to appeal the
Trial Chamber'sDécision relative a la requéte de la Défense dentaen Katanga
tendant a I'admission d’extraits du jugement proc@dans I'affaire Lubangpursuant to
Article 82(1)(d) of the Rome Statute, Rule 155 It Rules of Procedure and Evidence,

and Regulation 65 of the Regulations of the Court.

Respectfully submitted,

David HOOPER Q.C.
Lead Counsel for Germain Katanga

Dated this 2 May 2012
At The Hague
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