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1. On 20 October 2011, the Government of Kenya filed the "Application on behalf of the 

Government of Kenya for leave to file observations in response to submissions made 

by Legal Representative for the Victims" (the "Government Request"). 1 

2. The Government Request seeks the permission of the Chamber for the Government 

of Kenya to file its own observations on observations that were made by the victims' 

representative in the confirmation of charges hearing. 

3. In the event that the Chamber does grant permission to the Government of Kenya to 

file such observations, the victims' representative would request permission to file a 

response to those observations. In advance of any decision of the Chamber whether 

or not to grant such permission to the Government of Kenya, the victims' 

representative does not at this stage address the observations already made in the 

Government Request. 

4. The Government Request states at paragraph 4 that "It is hoped that Ms. Chana will 

support the Government of Kenya's application to guarantee a fair consideration of 

the issues". 

5. It is a matter for the Chamber whether or not to grant the Government Request. 

However, the victims' representative does not support it. 

6. The Government Request objects to observations made by the victims' representative 

at the oral confirmation of charges hearing, which was held from 1-8 September 2011. 

The Government Request was filed 6 weeks after the conclusion of that hearing. It is 

submitted that no satisfactory reason has been given for the delay in making the 

Government Request. 

7. Paragraph 7 of the Defence Request suggests that the Government of Kenya waited 

until the victims' representative's final observations were filed on 30 September 2011, 

and then "reviewed these observations and submissions" before deciding whether to 

make the Government Request. It is submitted that it is not evident why the 

Government of Kenya would need to wait until the victims' representative's final 

observations were filed before deciding whether to object to observations that she 

had made at the oral hearing. The essence of the Government Request is a contention 

1 ICC-01 /09-0111 1-352. 
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th at the victims' representative "failed to bring to the Chamber's attention the effo rts, 

programs and initia ti ves that have been undertaken by the Gove rnment of Kenya" 

and Ftad presented no concrete ev idence tha t the Gove rnment of Kenya has fa iled to 

inves tigate and prosecute persons responsible for Post-Election Violence or tha t the 

Government of Kenya was not interes ted in protecting and ass isting victims and 

wi tnesses (Gove rnment Requ est, pa ras 2-3). It is submitted tha t there is no reason 

w hy th a t contention could not have been raised immedia tely at the time of the ora l 

confirmation of charges hearing if it was a matter of genu ine concern to the 

Government of Kenya. 

8. Furtherm ore, and in any event, the Gove rnment Request was still onl y made so me 3 

weeks afte r the final observations of the victims' representa tive were filed. It is 

submitted tha t no reason has been give n w hy it took a further 3 weeks for the 

Government Request to be made. 

9. More generally, it is noted tha t the Government of Kenya is no t a par ticipant in the 

confirm a ti on of charges hea ring. In the cou rse of proceedings before the Cou rt, it is 

inherentl y the case tha t evidence wi ll be presented, and submiss ions w ill be made, 

concerning persons, organisa tions and States which a re no t parties to the 

proceedings. P roceedings would become unworkable if every such person, 

orga nisa ti on or State about w hich such obse rva tions were made coul d then inte rvene 

in the proceedin gs in o rd er to present its ve rsio n of events. 

10. It is submitted th a t thi s is true even w here the non-pa rty seeking to inte rvene is a 

State Pa rty to the Statute, especia lly w here the State Pa rty is the Sta te on the te rritory 

of w hich the crimes in question we re a lleged to have been commi tted. 
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Dated this 24111 day of October 2011 

At Nairobi, Kenya 
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Sureta Chana 
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