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1. On 20 October 2011, the Government of Kenya filed the “Application on behalf of the
Government of Kenya for leave to file observations in response to submissions made

by Legal Representative for the Victims” (the “Government Request”).

2. The Government Request seeks the permission of the Chamber for the Government
of Kenya to file its own observations on observations that were made by the victims’

representative in the confirmation of charges hearing.

3. In the event that the Chamber does grant permission to the Government of Kenya to
file such observations, the victims’ representative would request permission to file a
response to those observations. In advance of any decision of the Chamber whether
or not to grant such permission to the Government of Kenya, the victims’
representative does not at this stage address the observations already made in the

Government Request.

4. The Government Request states at paragraph 4 that “It is hoped that Ms. Chana will
support the Government of Kenya’s application to guarantee a fair consideration of

the issues”.

5. It is a matter for the Chamber whether or not to grant the Government Request.

However, the victims’ representative does not support it.

6. The Government Request objects to observations made by the victims’ representative
at the oral confirmation of charges hearing, which was held from 1-8 September 2011.
The Government Request was filed 6 weeks after the conclusion of that hearing. It is
submitted that no satisfactory reason has been given for the delay in making the

Government Request.

7. Paragraph 7 of the Defence Request suggests that the Government of Kenya waited
until the victims’ representative’s final observations were filed on 30 September 2011,
and then “reviewed these observations and submissions” before deciding whether to
make the Government Request. It is submitted that it is not evident why the
Government of Kenya would need to wait until the victims’ representative’s final
observations were filed before deciding whether to object to observations that she

had made at the oral hearing. The essence of the Government Request is a contention
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that the victims’ representative “failed to bring to the Chamber’s attention the efforts,
programs and initiatives that have been undertaken by the Government of Kenya”
and had presented no concrete evidence that the Government of Kenya has failed to
investigate and prosecute persons responsible for Post-Election Violence or that the
Government of Kenya was not interested in protecting and assisting victims and
witnesses (Government Request, paras 2-3). It is submitted that there is no reason
why that contention could not have been raised immediately at the time of the oral
confirmation of charges hearing if it was a matter of genuine concern to the

Government of Kenya.

8. Furthermore, and in any event, the Government Request was still only made some 3
weeks after the final observations of the victims’ representative were filed. It is
submitted that no reason has been given why it took a further 3 weeks for the

Government Request to be made.

9. More generally, it is noted that the Government of Kenya is not a participant in the
confirmation of charges hearing. In the course of proceedings before the Court, it is
inherently the case that evidence will be presented, and submissions will be made,
concerning persons, organisations and States which are not parties to the
proceedings.  Proceedings would become unworkable if every such person,
organisation or State about which such observations were made could then intervene

in the proceedings in order to present its version of events.

10. It is submitted that this is true even where the non-party seeking to intervene is a
State Party to the Statute, especially where the State Party is the State on the territory

of which the crimes in question were alleged to have been committed.
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Sureta Chana

Dated this 24" day of October 2011

At Nairobi, Kenya
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