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. INTRODUCTION
1. On 1 January 2008, just a day after the postielestiolence commenced, William Ruto
appeared on Kenyan National Television and stated:

“We have said very clearly and loudly that we wanpeaceful nation; we are asking
Kenyans wherever they are across the country tleatmant to protest against what
happened to us in this country but we want to dpegcefully. We abhor any acts of
violence, any acts of looting, any acts of destomcof property which is unnecessary. We
are telling our people across the country thatingrproperty, destroying life, engaging in

acts of violence...is actually against the democrae are fighting for. We want every

Kenyan to be heard, to participate in...freedomagsfociation and freedom of expression,
but within limits of peace?"

2. The disputed election results announced on 30 DieeerB007 precipitated violence
across six of Kenya's eight provincesThe violence commenced shortly after the
swearing in of President Kibaki. It was of a scatel intensity never before witnessed in
the Republic of Kenya.

3. The Office of the Prosecutor (OTP) sought and olethiauthorisation to investigate the
Situation in the Republic of Kenya. Upon the OTRBpplication the Pre-Trial Chamber
(PTC) issued summons against, amongst others, NlakV Samoei Ruto (Ruto). The
charges for which the OTP are seeking confirmatimncrimes against humanity. These
are specifically, murder, forceful transfer or degption, and persecution.

4. The Prosecution’s case relies principally on fonoraymous witnesses. There is no
independent evidence to verify the accuracy andhfuilness of their accounts of
preparatory meetings or inciting statements, neir integrity.

5. The prosecution is expected to present its core lmsll evidence at the confirmation
hearing. No prudent and reasonable prosecutor d¢dumold his best evidence and risk
non-confirmation. Accordingly, what is presentlyfdre the PTC can reasonably be seen
as the best evidence the prosecutor can bringaHeot claim to have better, undisclosed
evidence reserved for the trial.

6. The Defence submits that the OTP failed to carry pyafessional, impartial and open-
minded investigations to establish the truth. ladtthe OTP simply became a conduit to
convey to the PTC materials that had been assentljidduman Rights bodies and or
organizations without exercising sufficient cautias to the veracity of the accounts
proffered. It is the defence case that these adscame authored by witnesses whose

predominant goals are to take advantage of thatstu for their own benefit. The

1 EVD-PT-OTP-00378 at 0225.
2 EVD-PT-OTP-00004 at 0370.
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Chamber should be very alert to the advantageseifgba witness, particularly in the
present context, such as endeavouring to get t&oct western countries or countries
with equivalent income levels, provision of acconaation, education or other services.

7. The OTP, in disregard of its duty to investigatecidgatory and incriminating
circumstances equally, did not present to the PA&@ilpatory evidence which was in the
public domain and readily available, such as ewdeof the whereabouts of Mr. Ruto
during the dates the Prosecution withesses allegattended “preparatory meetings” to
organise a common criminal plan. Had the OTP peréar its duties in a reasonable and
professional manner it would have been apparetiiein that they were being misled by
their own witnesses.

8. The poor evidence presented by the OTP to the Rifdat be said to reach the legal
threshold of “substantial grounds to believe” tlRaito committed any of the alleged
crimes. The Defence invites the PTC not to continencharges against Ruto.

9. As at the confirmation hearing, the defence forlMfih Ruto adopts all those relevant
submissions of law and fact made on behalf of JesuUBang, and vice versa, without
having to repeat them here at length and burde@ia@nber with repetitive submissions.

10.The Defence attaches at Confidential Annex A a daleeof sources of evidence in
respect of specific facts in the Document Contagrtime Charges and List of Evidence.
The Annex demonstrates the weakness of the fouormdatipon which the Prosecution has
tried to erect its case. The evidence is limitethtse very few withesses. The Annex also
demonstrates the lack of corroborating, independeiaience produced in support of their
principal allegations.

11.The Defence will demonstrate through an in-depthlyais of the Prosecution’s case
presented at the confirmation hearing that the ¢aseot fit to proceed further. The

Defence submit that the Chamber’s duty is to preseoh a case progressing further.

Il. STANDARD OF PROOF

12.The Prosecution in order to meet its evidentiarydbn at the confirmation stage must
present concrete and tangible evidence demongraginclear line of reasoning
underpinning its specific allegations. This is Igektjurisprudence in this couttThe

Prosecution has not met this standard.

% Sang Confirmation Brief para 5
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13.The intention of filtering cases that are fit totgdrial through the confirmation hearing is
designed to protect the rights of a suspect agairmtgful and wholly baseless chardes.
This calls for the PTC to examine and review a# #wvidentiary materials presented
before it carefully.

14.For reasons set out in paragraphs 5 to 16 in Samgiten submissions, and which the
Defence respectfully invites the PTC to considepas of this brief without burdening
the Chamber with repeated and identical argumdrd, grosecution did not present
evidence to meet the established legal standard.

15.The Defence acknowledges that it is the duty ofdbwert to evaluate the evidence. It is
respectfully submitted that the judges of this toafter carefully weighing and evaluating
the evidence presented both by the Prosecutiortten®efence, can only reach the one

inevitable conclusion that this case is not fité¢onfirmation.

. FLAWED INVESTIGATIONS

Failure to Investigate Potential Bias of its Witneses
16.The Prosecution relies largely on Witness 4 to supgeveral propositions with respect to

the planning and execution of the alleged commam phvolving Ruto and Sang. For
instance, the Prosecution references Witness £ dtmmprove that “each attack involved
the distribution of money and weaporisthat Network-related “businesses provided
funding, food and livestock to the perpetratfrsind that reinforcements for the attack on
Langas should be brought in from the Nandi Disfrittat people escaping from the attack
on Huruma were shot by arrows, and that after ttaelks, perpetrators “returned to their
meeting points, reporting that the attacks wereessful”®

17.Despite relying extensively on allegations from Neégs 4 to support its case, the
Prosecution failed to investigate any potentialsbed Witness 4. Ruto informed the
Prosecution of Witness 4’s long-standing vendegfairsst him? When he spoke to the
Prosecution in November 201dhe produced several newspaper articles written by
Witness 4, dating back more than a decade, whidlymButo* Witness 4 claims that he

has never personally met Ruto but told the Prosatutl know that he knows about

* Sang Confirmation Brief paras 14

® EVD-PT-OTP-00239; See para 70 of the DCC and Ruiim List of Evidence, p. 116.

® EVD-PT-OTP-00239; See para 72 of the DCC and Ruiim List of Evidence, p. 120.

" EVD-PT-OTP-00239 at 0100; See para 79 of the DACRrosecution List of Evidence, p. 128.

8 EVD-PT-OTP-00239 at 0101; See para 79 of the DACRrosecution List of Evidence, p. 130-1.

° EVD-PT-OTP-00412 at 0102-4.

Y EVD-PT-OTP-00420.

1 EVD-PT-OTP-00422; -00423; -00424; -00425; -004B8427; -00428; -00429; -00430; -00431; and -00432.
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me”.? Then some of his statement is redacted. Despitmdndeen put on clear notice
regarding this bias, the Prosecution never wenk badVitness 4 to ask him about this
bias and whether or not it affected the truthfutne$ his statements against Ruto or
whether it provided him any incentive to lie.

18.The Prosecution should have investigated and disdl@any potential bias on the part of
someone they intended to use as an anonymous wismesnst Rutd® The identity of
Witness 4 was mistakenly disclosed and is knowitheo Defencé? the Prosecution’s
intent was to use him as an anonymous witnesssaur technically remains. The issue
of bias should have been thoroughly explored, ealheafter the prosecution was put on
notice. The Defence invites the Chamber to viewehgrety of the evidence given by

Witness 4 with great caution with respect to altexes against either Ruto or Sang.

Failure to Investigate Clearly Exculpatory Information

19.The Prosecutor has a statutory duty to investigateulpatory matters. Contrary to
prosecution claims at para 72 of its Brief, the ddele submits that the disclosure of
potentially exculpatory material without furthegasonable investigation of the same is
not sufficient to fulfil this duty. For instancéndugh the Prosecution disclosed a handful
of newspaper articles and video clips of statemé&ota Rono and Wekesa, two CIPEV
and KNCHR witnesses, who say they were coachedirahtted to implicate Ruto and
recruited others to do the safiethe Prosecution did not investigate the serious
allegations of impropriety committed by these twal dhe KNCHR commissioner, Omar
Hassan Omar. This is especially troubling sinceRh#secution is relying on the CIPEV
and KNCHR report and may be relying on witnesseh aas Witness 4 and others who
appear to be among those recruited by Rono and sstk&hese individuals were
allegedly asked to co-operate and change theerstatts, so they could be systematic and
consistent, in exchange for upkeep, paid apartmenis relocation outside of Africa.
Of course, relying on testimony from witnesses wilawe been promised relocation or

' EVD-PT-OTP-00239 at 0106.

13 At the ICTY, the Trial Chamber held in tAadic case with respect to the use of anonymous witsetsse
“...the Trial Chamber must be satisfied that thenedgrima facie evidence that the witness is uttrothy. To
this end the Prosecutor must have examined thegbaakd of the witness as carefully as the situatinthe
[country] and the protection sought permit. Themewd be no grounds for supposing that the witnegsot
impartial or has an axe to grind.”). ProsecutorTadic, Decision on the Prosecutor's Motion Redngst
Protective Measures for Victims and Witnesses, uQust 1995, para. 64.

4 EVD-PT-OTP-00239 at 0092. See also, ICC-01/09-D17-10-CONF-ENG, 6 Sept 2011, p. 38 to 41.

'* EVD-PT-OTP-00464; -00433; -00434; -00463; -00464.

' EVD-PT-D09-00048.

" EVD-PT-D09-00048.
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other benefits in exchange for providing informaticaises a host of other concerns
regarding their credibility and reliability.

20.Despite having this exculpatory information the d&mution did not interview Witness 4
or any other witness, about these inducementseoreibanting statements. When Witness
8 raises with his Prosecution investigators thedssf “coaching witnesses, being paid
60,000 and being ... rented mansions”, Witness 8lasthat for now, all the Prosecution
is interested in is the facts, and that they wddsle to come back to this isstleThe
Prosecution investigators never returned to thisukpatory issue with Witness 8; or, if
they did, such material was not disclosed to thieie.

21.The Defence submits that the above failures initivestigation, taken cumulatively,
demonstrate that the evidence put forth by thedexson is insufficient for the case to be
confirmed because the material adduced before thamBer is insufficiently
comprehensive to establish an objective truthegsired by the Statute. A deeply flawed
and unbalanced approach to the investigation caa ha other result but to produce a
biased and inadequate basis for the confirmatidhetharges.

22.Furthermore, the Chamber will recall Defence submiss to the effect that the
Prosecution did not pursue evidentiary leads pexvitb them by their own witnesses.
For instance, Witness 8 stated that on 6 Decemb@rv he was at an ODM rally in
Kipkaren where Ruto addressed the crowd and tadythuths to prepare to barricade
roads, destroy property and kill the Kikuyus. Wgse indicated to the Prosecution that
Citizen TV had been present at the rally and habroed it, or that the Prosecution
should check the archives of the Standard and thBoiMN newspapers in order to
substantiate his accoufitThere is no material to suggest that the Prosetutid seek to
corroborate Witness 8’s account and no such compethaterial to support that account.

23. A further example is from the testimony of WitnessHe claims that he read a story
about grenades being found at Cherambos’ houseéhen Standardand the_Nation
newspaperé" Witness 6 has no personal knowledge of grenad€hetambos’ (and this

18 prosecutor v. TaylorSCSL-03-01-T-1048, Decision on Defence Motion fasdbsure of Statement and
Prosecution Payments Made to DCT-097, 23 Septe@id, para. 21, citingrosecutor v. KaremerdCTR-
98-44-PT, Decision on Defence Motion for Full Deslire of Payments to Witnesses, 23 August 200%., Far
(acknowledging that information within the Proséan®s knowledge concerning benefits paid to or pisEs
made to witnesses beyond that which is reasonablyired may affect the credibility of withesses amakst be
disclosed);Prosecutor v. Martic,|T-IT-95-11, Trial Judgment, 12 June 2007, para.(8& Trial Chamber
expressed “significant doubt as to the credibiitypoth witnesses [who had sought and receivedtassie from
the Prosecution]” and only gave weight to the pafteir evidence which were corroborated).

Y EVD-PT-OTP-00562 at 1139-40.

9 EVD-PT-OTP-00551 at 0832-3.

?' EVD-PT-OTP-00486 at 0284-5.
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is an allegation Cherambos himself deffgdand the Prosecution investigations did not
produce any evidence from the Nationthe Standarth order to substantiate Witness 6’s

account. Yet the Prosecution continues to showRluab and Kosgey, together with Sang

and others met in preparatory meetings where gesnadre supplied.

Inadequate Investigations

24.The Prosecution’s investigators failed to do eletagninvestigative work. A prudent
investigator would have been interested in estaipigs independently where a suspect
(Ruto) was on the dates the prosecution witnesbegeathat he attended preparatory
meetings. This was not done by the OTP.

25.Ruto is a well-known public figure whose movemeaits recorded and documented by
the electronic and print media. His movements aniiies are openly known and are of
public and media interest. Contemporaneous recesdst of his whereabouts and
activities for the period in question and thoseords are easily accessible. It is shocking
that the OTP did not carry out a basic investigagxercise and more particularly secure
those records.

26.The Defence at the confirmation hearing presenteéovrecordings showing Ruto’s
whereabouts and activities sourced from the saiblipuecords™ In the material
presented to court by the Defence to show Ruto’sredbouts it is manifestly clear that
he was hundreds of kilometres away from the vetlhie$rosecution witnesses allege he
(Ruto) was to foster criminal objectives.

27.The Prosecution in their closing submissions arghatlit was possible for Ruto to be in
distant places in a short time by use of helicapt®&o evidence was adduced by the
Prosecution in support of that theory nor is itmuped by their withesses. None of the
witnesses state that Ruto arrived or left in adoglier for any of the alleged preparatory
meetings. The only mention by the Prosecution’si@gsses of use of the helicopters is in
attending public rallies and meetirfsThe PTC should decline the invitation by the
Prosecution to speculate on the use of the hebegph attending the alleged preparatory

meetings.

2 prosecutor v. Ruto et diCC-01/09-01/11-T-7, 3 Sept 2011, p. 48.

% Alleged 2 November 2007 meeting — Ruto in KapkggatD-PT-D0900054 at 0020); Alleged 14 December
2007 meeting — Ruto in Amagoro (EVD-PT-D09-00050Git 3); Alleged 22 December 2007 meeting — Ruto in
Kisumu (EVD-PT-D09-00054).

24 EVD-PT-OTP-00160 at 1281 to 1282 (Political megtin Kapsabet on 5 December 2007); EVD-PT-OTP-
00161 at 1304 (Kapsabet political meeting); EVD-®TP-00222 at 0152 (Witness saw Ruto heading tdlya ra
by helicopter; date is redacted); EVD-PT-OTP-004880366 to 0367 (Political meeting in Kaptumo in
December 2007; date is redacted).
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28.The Prosecutor was under a statutory duty to aaurtyts own independent investigations
under Article 54. Instead, he presented a cashad”TC based on reports from human
rights bodies, contaminated by acknowledged fadsénonies, including CIPEV/ Waki,
HRW and KNCHR. The Prosecutor’s case is deficierd tb the failure to investigate the
credibility questions of his own witnesses andudospe investigative leads.

29.For reasons set out in paragraphs 22 to 38 in Samgtten submissions, and which we
respectfully invite the PTC to consider as parthig brief, the Prosecutor should be found
to have wholly failed in his statutory duty to irséigate this case and these charges should

not be confirmed.

IV.  DEFICIENCIES IN THE DOCUMENT CONTAINING THE CHA RGES

30.1In the course of the confirmation hearing the deéefor Mr Ruto made a number of
submissions relating to what it maintained werenisicant deficiencies in the
Prosecution’s case and the Document ContainingCterges (“DCC”Y° The Defence

herein presents a more detailed analysis of thaseissions.

Flaws in Description of Counts

31.Ruto is charged as a co-perpetrator under Arti&l@8)?a) with murder, deportation or
forcible transfer, and persecution under coun® and 5.

32.The descriptions of these counts contain flaws lamib those contained in the counts
against Sang and are almost identical save fofottme of liability. However, whilst Ruto
is charged as a co-perpetrator, the descriptionthefcharges against him refer to his
committing or contributing to the commission of themes charged. If the Pre-Trial
Chamber confirms the charges the Defence submtistiie words ‘or contributed to’
should be removed.

33.The description of the counts includes the vagueaggh ‘including’ and the
characterization of the crime as either ‘deportatio forcible transfer’. The Defence for

Ruto adopts the arguments of the Defence for Sattys respect®

Dolus Eventualis

% Prosecutor v. Ruto et alCC-01/09-01/11-T-6, 2 Sept 2011, p. 119-124; |Ci209-01/11-T-10, 6 Sept 2011,
p. 21-22
6 Sang Closing Brief paras 145
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34.In respect to individual responsibility the congetitle ‘(vi)’ states:

‘Ruto and Kosgey were mutually aware and mutuatlyepted that implementing their
common plan_mightesult in the realization of the crimes chargehphasis added).
It is submitted that the use of the word ‘might’'tims context is an error, particularly
when read together with paragraph 117 which staggs'... their actions wouldause
the crimes to occur as they did” (emphasis added).

35.Similarly, the DCC at paragraph 99 states that Rartd Kosgey “... were aware and

accepted the riskivolved in implementing their common plan” (empisaadded).

36.These references to ‘might’ and ‘accepted the righld suggest that the allegations
against Ruto and Kosgey encompass the concemolis eventualisvhich requires
merely that the realisation of the crimes were deeable even if not intended. However,
as orally submitted and reiterated elsewtfétthe ICC Statute requires a higher standard
of intent. The Prosecution must demonstrate ‘subsiiagrounds’ to believe that the
suspects intended the crimes to be committed apaed that, in the ordinary course of

events, they woulbe committed.

Members of the Network

37.At the confirmation hearing, the Defence emphasibatithe DCC does not mention any
name other than the names of the three susfietsm the DCC, it is unclear who are
Ruto’s alleged co-perpetrators other than Kosgdy ware the Network members other
than Ruto and Kosgey; who are Ruto’s and, or Kosgaleged subordinates; who are the
subordinates of Ruto’s and Kosgey’s alleged subatds; who are the coordinators and
who are the alleged direct perpetrators.

38.The suspect is entitled to know the factual allegat against him in sufficient detail. The
non-inclusion in the DCC of the names or identifyifeatures of any of the Network-
members, ‘other’ co-perpetrators, the suspect’oilibates or the actual perpetrators,
renders it impossible for the suspect to defendsklfradequately.

39.The Defence submits that the relevant informatiooutd be contained in the DCC, rather
than in the list of evidence, the In-depth AnalySizarts (“IDAC”) or the evidence itself,
as the Prosecution can bring new evidence in tieatesf a trial. Thus, the evidence is
fluid whereas the DCC is not.

40.In other international tribunals, a failure to plethe prosecution case with sufficient
clarity and precision in the charging document magult in the document being

2" Prosecutor v. Ruto et diCC-01/09-01/11-T-6, 2 Sept 2011, p. 150; also p&¢36 of this Brief.
2 bid, p. 122-128.
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materially defective. Such material defects cargeterally be remedied by reference to
supporting evidenc®. If the charging document is not adjusted in a ljmeanner, the
material defects may affect the charging documensuch an extent that it cannot be
cured in any way other than dismissal of the a#f@ctomponents in the charging
document.

41.This PTC has also affirmed that the DCC forms thgi$of the confirmation hearing and
that it can only refer to the disclosed evidencerder to interpret properly the DCE.
Thus, the DCC itself must have all relevant infotiora described in an unambiguous,
precise manner.

42.Even when considering the list of evidence, the @dx the evidence itself, the suspect is
not greatly assisted. The witnesses mention theesaaf a number of participants
attending meetings, where a common plan to commitder, persecution and forcible
transfer of PNU supporters was allegedly discussetifail to indicate what position they
had with Ruto in the hierarchy— i.e. whether thesrevco-perpetrators, direct or indirect
subordinates, coordinators, or had some otherigakdtip with Ruto, with each other, or
with ‘the Network’.

43.This lack of precision is problematic because Rstecharged under a common plan
liability mode. His alleged involvement is with atfdough others. In such a situation, it
is essential to know who these others were and these others relate to the suspect.
Being unaware of who, and how many people were @fathe common plan, and who
were the people used to implement the plan, therdef is not placed in a position to
determine whether Ruto’s alleged contribution wsseatial - in the sense that he could
have frustrated the realisation of the alleged complan by not performing his task.

44. Further, co-perpetration is dependent on the Pubsecdemonstrating that each member

of the common plan was mutually aware of, and aeckhe risk that implementing the

29 prosecutor v. KrnojelacDecision On The Defence Preliminary Motion On Hwem Of The Indictment, 24
February 1999 para 15; See aFosecutor v. Ntagerura et,aNo. ICTR-99-46-T, Trial Judgment, 25 February
2004, para. 29: “Although Article 20(4)(a) of théafiite does not require that the nature and theecafithe
charge be communicated to the accused in any plartitormat, it is clear from the Statute and thdeR that
this information should be included in the indictihewhich is the only accusatory instrument prodider
therein.” See alsBrosecutor v. Brdjanin and Tali®ecision on Motion to Dismiss Indictment, 5 Oat0l1999,
para. 13: The Chamber held that for the purposgetdrmining whether prima faciecases existed in relation
to the confirmation of the indictment, “the supjprogt material may not be used to fill in any gapschhmay
exist in the material facts so pleaded when det@ngiwhether grima faciecase exists in accordance with
Article 19.1 of the Statute.

%0 prosecutor v. Bemb&CC-01/05-01/08-424, Bemba Decision Pursuant tickr61(7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Againah-Béerre Bemba Gombo, 15 June 2009 (“Bemba
Confirmation Decision”), paras. 207, 311.

31 Prosecutor v. LubangaCC-01/04-01/06-803, Decision on the Confirmati@hCharges, 29 January 2007
(“Lubanga Confirmation Decision”), para. 367.
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common plan would result in the realisation of éements of the crime; and reconciled
with or consented to it. It is because of their @mass and acceptance that each co-
perpetrator may be held criminally responsibledicis not committed by them personally,
or for the crime as a whole, even when they cardetonly part of the crim& It is
unreasonable to expect the Defence to assess esenpian adequate defence against the
elements of mutual awareness and acceptancesititaware of the identities and number
of the co-perpetrators.

45.In an analogous situation at the ICTRafemerg, it was held that the Defence must be
informed with whom the defendant is alleged to haeeticipated in a Joint Criminal
Enterprise€”® Likewise, Ruto has the right to be informed witihomn else, other than
Kosgey, he is alleged to have participated in threroon plan.

46. In addition, only if the identities of the suspaatiirect subordinates and their subordinates
are known is it possible to evaluate whether the@ hierarchical structure between him
and his subordinates, which is one of the elemehthe mode of liability under which
Ruto is charged.

47.Ruto can only be found guilty of the crimes chargfeitl can be established that he had
control over the crimes through control over thgamization. In order to demonstrate
Ruto’s control over the crimes committed it is resay to establish the existence of an
organisational and hierarchical apparatus of posret that there was near automatic
compliance with Ruto’s order8.These elements can only be established if thetitien
of the subordinates are known, otherwise it is isglle to establish that Ruto had
hierarchical command over them and that his ordere almost automatically complied
with.

48.The organisation which Ruto, Kosgey and ‘other pempetrators are said to have
controlled has been branded by the Prosecutiomeas$Network”. This “Network” has
barely been defined. The “Network” is invisible lout a name or an identity. Nor are

there identifying features such as a flag, unifaymidentifiable clothing, membership

%2 | ubanga Confirmation Decision, para. 362.

% Prosecutor v. Karemera et,diCTR-98-44-PT, Decision on Defects in the Fornthaf Indictment, 5 August
2005, para. 19Prosecutor v. Ntagerura et ,alCTR-99-46-T, Judgment, 25 February 2004, pada.See also
Prosecutor v. GateteNo. ICTR-00-61-1, Decision on Defence Prelimindngtion, 29 March 2004, paras. 12-
13, where it was held that the Defence must beriméal of the identities of at least those perpetsathe
Prosecution is aware of. See also the ICTY casd®radecutor v. Pavkovic et,alT-03-70-PT, Decision on
Vladimir Lazarevic’'s Preliminary Motion on the Foraf the Indictment, 8 July 2005, para. Z¥psecutor v.
Prlic et al, 1T-04-74-PT, Decision on Defence Preliminary Mo Alleging Defects in the Form of the
Indictment, 22 July 2005, para. 11.

% Prosecutor v. Katanga & NgudjaldCC-01/04-01/07-717, Decision on the ConfirmatiohCharges, 30
September 2008, (“Katanga Confirmation Decisiopgras 515-518.
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criteria, stamp, codes or any other sign to recmgthe organisation and its members. The
DCC does not mention any of the members of thisMdet nor how many members it
had. The non-inclusion of the names of any of trewdrk members is particularly
troublesome in light of the fact that they are wl@ntifiable in any other way. Even their
ethnicity is not known with certainty.

49.In the course of the confirmation hearing, the Becasion produced a confidential chart
listing the names of a number of members of theadigt in hierarchical ordet> The
chart places Ruto at the head of the Network, Wdd by Kosgey. The chart then lists
three names in the political branch of the networle name (Sang) in the media branch,
two names in the financial branch, two names inttitbal elderly branch and two names
in the military branchi® Under these names come the mid-level coordinaibrshich
eight names are listed in the chart, followed by direct perpetrators none of whom is
mentioned by name.

50.The information is too little, too late. Too lateecause its disclosure at confirmation has
deprived the Defence of a reasonable opportunitgdot or prepare for the purpose of the
confirmation hearing’ Too little, because the number of names given @l
insufficient unless the Network has no, or few,esttnembers than those identified.

51.For instance, the DCC makes numerous referenceRuto, Kosgey and ‘other co-
perpetrators® Yet, the charge gives no indication who theseeptko-perpetrators are.
Hierarchically, it appears from the chart that geee is subordinate to Ruto, including
Kosgey although he remains at the head of the stg@®rganisation together with Ruto.
All others identified in the chart seem to be treibordinates rather than co-perpetrators.
The Defence submits that no co-perpetrators othem Kosgey, no direct subordinates
other than those mentioned under the various bes@nd no additional coordinators to
those in the chart can be added by the Pre-Trigin®er even if the testimony of
witnesses refers to other names. The PTC cannedeneficits in the DCC®

% 1CC-01/09-01/11-321-AnxA-ConProsecutor v. Ruto et diCC-01/09-01/11-T-6, 2 Sept 2011, p. 80-82.

% The Defence notes with surprise that the militargnch lists 2 names only, while the Prosecutidwmticle 58
Application named 3 commanders (ICC-01/09-01/11-Z24f-AnxA, Prosecutor's Application Pursuant to
Article 58 as to William Samoei Ruto, Henry KiproKosgey and Joshua Arap Sang, 15 December 20102(mad
available to the Defence on 26 July 2011) at p8@). The Defence assumes that it is the positiothef
Prosecution that the third commander is no longsumed to be part of the Network.

3" Bemba Confirmation Decision, para. 208 (“a DCC traiate the material facts underpinning the chaesges
[...] the material facts underpinning the chargedldim specific enough to clearly inform the suspeftthe
charges against him or her, so that he or shedgiosition to prepare properly his or her deféhce.

% Prosecutor v. Ruto et aDocument Containing Charges, ICC-01/09-01/11-26%43 15 August 2011
(“DCC"), for instance, paras 24, 25, 26, 44.

% Bemba Confirmation Decision, para. 208.
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52.This PTC has firmly stated iBembathat “[tjhe duty to present evidence in relation t
each legal requirement of the crime cannot be cosgted by the Chambef’Thus, the
PTC can fill in the gaps in the DCC only to theesktthat the information can be found
clearly in the evidence presented before it. Ina for the PTC to guess who the
Prosecution alleges are Ruto’s co-perpetratorssabdrdinates. Even if someone is said
to have been present at one of the meetings wimerecammon plan was allegedly
discussed, that itself does not give the persajuastion a particular function or position
vis-a-vis Ruto.

53.Most of the vague references in the DCC cannotldrdied. This is particularly apparent
in respect of the direct perpetrators of whom tres@cution has failed to provide even the
most basic information, such as their names, itestiother identifying features (such as
the unit or group they belonged to), their ethiiait their relationship to Ruto, Kosgey or
any of their identified subordinates. It is impessible for the PTC to fill in these gaps.

54.For the Prosecution to establish that Ruto hadroboter the crimes it must establish a
chain of command that extends all the way to thepgieators. It is submitted that the
relationship between Ruto and the persons whoethwut the crimes must be one of
effective controf! It is impossible to establish the nature of thiatrenship, if any, if
none of the perpetrators is identified. The Defeacknowledges that in cases of mass
crimes it may be impractical and thus unnecessaryhie Prosecutor to demonstrate, for
each individual killing, the identity of the direperpetratof? However, the PTC must be
able to verify whether any of the actual perpetsaticted on the suspect’s instructions. If
none or too few of the actual perpetrators cardbatified as having done so, an acquittal
must necessarily follow at the end of the &jrhus, if the Prosecution is unable to
provide the names of any of the actual perpetratitran at least it should provide
information as to the unit or group to which thesidnged** The Prosecution has given
no such information.

55.The only relationship between Ruto and the actagbgtrators pleaded in the DCC is one
of ethnicity and of political affinity. At paragrap109 of the DCC, the Prosecution

allegesiinter alia, that Ruto’s position as a ‘crowned Kalenjin leadmd as ‘the single

0 Bemba Confirmation Decision, para. 300.

“L For the definition of the liability mode, see senton Indirect Co-Petetration paras 78-110

2 Bemba Confirmation Decision, para. 134.

3 Prosecutor v. OricAppeal Judgment, 3 July 2008, paras. 35 & 48.

“* This is in line with subordinate/superior relasbip in ICTY: Prosecutor v Ori¢ Trial Judgement, 30 June
2006, para. 311Prosecutor v Hadzihasanovic & Kubyrarial Judgement, 15 March 2006, para. Pfysecutor
v. Blagojevic & Jokic Appeal Judgement, 9 May 2007, para. 28igsecutor v. Brima et alSCSL-04-16-T,
Trial Judgment, 20 June 2007, para. 790.
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most authoritative ODM figure in the Rift Valleyage him a position of authority in the
Kalenjin community allowing him to control the Nedvk. It is, however, not at all clear
how many of the actual perpetrators belonged td#ilenjin ethnic group and supported
the ODM.

56.Accordingly, the Defence submits that the allegatiin the DCC are too vague to be

confirmed.

Essential Contribution to Common Plan

57.A number of paragraphs in the DCC describe Rutals in the planning and organising
attacks on PNU supporters. Ruto’s essential duutidns are alleged to have included:

“(1) using his authority as a top Kalenjin leadedaMP in the Rift Valley to mobilize
supporters for the Network and to implement the mam plan;
(2) using anti-PNU rhetoric at preparatory meetingsd events to create an
atmosphere of anti-PNU rhetoric and sentiment aad &mong PNU supporters;
(3) providing direct perpetrators with weapons atiter logistical necessities;
(4) financing the Network;
(5) coordinating the implementation of the commdsmpvia coordination of logistics
(transportation/communication/ perpetrators); and
(6) providing instructions to subordinates and aingerpetrators on where to obtain
instructions (e.g. SANG/Kass FM), how to commurectd each other, and how to
execute the plan®®

58.Network subordinates, serving as conduits betwegto,RKosgey and the perpetrators,

were allegedly assigned similar essential tasksither the common plaff. Along with

these Network subordinates, Ruto and Kosgey acktsdiave coordinated their essential

contributions in the following way: “(1) attendimyeparatory meetings and events where

the attacks were planned; (2) contributing fun@3;cfeating the organization where they

could systematically construct roadblocks, distebweaponry and attack multiple

locations in a limited time framé'®

59. Similar tasks have been described in other parhgrapthe DCC? but no further details
have been provided, neither in the DCC, nor in litsieof evidence, the IDAC or the
evidence itself.

60. The Defence submits that this description doessaficiently inform the suspect of the

essential contributions he allegedly made to thermon plan - a common plan to commit

“SDCC, at para. 105.
“DCC, at para. 107.
“"DCC, at para. 108.
8 See particularly paras. 26, 47, 62, 65, 68, 7792894, 102, 103, 104, 106.
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murder, persecution and forcible transfer of PNippsuters. Nor does it sufficiently
inform him of how he and Kosgey, along with Netwatkbordinates, co-ordinated their
actions in implementing the common plan such thaan be said that each contribution
was thesine qua norfor essential contribution) towards realising toenmon plarf?

61.This PTC has previously held that the Prosecutiooull where possible “identify the
method of commission of the crime or the mannewhich it was committed™ It is
submitted that, contrary to the Prosecution agsettithis method includes the method
used to plan and organise the crimes. This follfras the fact that the suspect is alleged
not to have participated personally in the commissf crimes but to have planned and
organised them. In such a situation, the “methodoofimission of the crime” equals the
method used to plan and organise the crime bedhaseonstitutes the criminal conduct
for which the suspect is blamed.

62.Given that Ruto is charged with acts which are majly perpetrated by other persons the
Prosecutor is expected to specify his link to thiene with sufficient precisior? It is
submitted that there is even a heightened obligatio the Prosecution to plead, with
greater detail, the acts and conduct of the defgndademonstrate that he possessed the
intent that these acts be committéd.

63. Similarly, thead hocinternational tribunals have determined that teéeddant must be
informed of the nature of his own participationtire enterprisé* as well as that of his

alleged co-perpetrators, subordinates or accongalice

9 See also jurisprudence at other internationalitvitis relevant to these points. For instance Psesecutor v.
Krajisnik, Judgement, 27 September 2006, para. 884, wher&rial Chamber held (citingtakic Appeals
Chamber Judgement, para. 69): “It is evident, h@rethat a common objective alone is not alway§aeht to
determine a group, as different and independentpgronay happen to share identical objectives. Raithie the
interaction or cooperation among persons — théit gction — in addition to their common objectibat makes
those persons a group. The persons in a crimiriat@ise must be shown to act together or in cdrveigh each
other in the implementation of the common objecifwbey are to share responsibility for the crincesnmitted
through the joint criminal enterprise.”

Y See Bemba Confirmation Decision, para. 208.

°L At para. 80 of their brief, the Prosecution stdtest “[tlhe material elements do not extend tdnatude the
existence of the method used to plan the crimesg’ I€C-01/09-01/11-345, Prosecution’s Written Sidsions
Following the Hearing on the Confirmation of Chag80 September 2011 (“Prosecution ConfirmatioeBy

2 See Bemba Confirmation Decision, para. 133.

%3 See, for instanceRrosecutor v. Kvocak et aAppeals Chamber Judgement, 28 Feb 2005, paraitfity
Prosecutor v. GaliclT-98-29-AR72, Decision on Application by Defenftr Leave to Appeal, 30 November
2001, para. 15.

* Prosecutor v. Karemera et,alCTR-98-44-PT, Decision on Defects in the Forntha Indictment, 5 August
2005, para. 19Prosecutor v. Ntagerura et diICTR-99-46-T, Judgment, 25 February 2004, pataPBosecutor
v. Boskoski & TarculovskiT-04-82-PT, Decision on Prosecution Motion foedve to Amend the Original
Indictment and Defence Motions Challenging the Fofrthe Amended Indictment, 1 November 2005, p3@a.
* Prosecutor v. Karemera et,diCTR-98-44-PT, Decision on Defects in the Fornthaf Indictment, 5 August
2005, para. 19Prosecutor v. Prlic et allT-04-74-PT, Decision on Defence Preliminary Mot Alleging
Defects in the Form of the Indictment, 22 July 200&ra. 27.
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64.Details are particularly lacking in respect of Rsitlogistical assistance. As for the alleged
provision of weapons and ammunition. Only if su@tads are known is it possible to
determine whether Ruto’s contribution was essential

65.In addition, the Defence submits that the Prosenutiust specify how many preparatory
meetings were held and on which dates. The DCCGgdéfesix preparatory meetings of
which four dates are givefi.The transcripts of witness testimony refer toneetings of
which six are provided with an exact date. At tlafocmation hearing, the Prosecution
referred to eight meetings but provided three exiatés only. The Defence notes with
surprise that the alleged meeting at Ruto’s house2d December 2007, where the
alleged weapons delivery took place, for which Erefence has provided clear evidence
of being in Kisumu, does not feature on the chahe Defence assumes that the
Prosecution no longer relies on this meeting bubdess when and where the weapons
delivery would then have taken place. It is thusfasing to the Defence how many
meetings were allegedly held and upon which dates.

66.The Defence submits that the dates of these meeting of crucial importance to the
Defence because it is at these meetings that My'&Ratleged criminal conduct occurred,
I.e. where he allegedly made his essential coritabs to the realisation of the common
plan. In other words, both tlaetus reusandmens reaof the crimes charged were fulfilled
at these meetings. As such, the Prosecution hablagation to provide the dates of the

meetings pursuant to regulation 52(b), requirirggXCC to include “a statement of facts,

including the_time and placef the alleged crimes, which provides a sufficiksgal and
factual basis to bring the person or persons @, tincluding relevant facts for the
exercise of jurisdiction by the Court”.

67.1n line with the jurisprudence of theed hocinternational tribunals, which has to grapple
with similar fair trial issues, the location, dateed attendees of meetings constitute
material facts which must be specified in the itdient with sufficient precisiorf. In
terms of what constitutes sufficient precision, t88R Appeals Chamber found that a
reference to weapons being distributed in April £0@ithout any specification as to the

date of the location of the alleged distributiorasanimpermissibly vague because the

6 See DCC, para. 65; Annex B, p. 108.

" Witness 4: EVD-PT-OTP-00239 at 0091-3.

%8 prosecutor v. Ntawukulilyaydecision On Defence Preliminary Motion Alleging@fects In The Indictment,
28 April 2009, paras 19-2Prosecutor v. Kvocka et.ahppeal Judgement, 28 February 2005, para. 31.
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distribution of weapons was a criminal act whicle tthefendant was alleged to have
committed personally?

68.The non-disclosure of the dates of half of the imgst severely limits the Defence’s
ability to present an alibi defence in respectef indated meetings.

69.The importance of pleading the dates of key mesting material facts is further
underscored by th&bu Gardacase where the PTC declined to find that the difienwas
an indirect perpetrator as the Prosecution haeédaib establish that Abu Garda had
attended meetings during which plans to attack wieseussed® In reaching the finding
that Abu Garda was not individually responsible ieamber took into consideration
statements tendered by the Defence supporting dbiign that the defendant was not
present as part of the delegation which had ppetied in various meetings.

70.The fact that some of the dates are redacted dpeotective measures is irrelevant to the
guestion as to whether the Prosecution has pleheechaterial facts with sufficient detail
to enable the Chamber to confirm the charges. AfjhoArticle 68(1) permits the
Chamber to adopt appropriate measures for the giimeof witnesses, such measures

“shall not be prejudicial to or inconsistent withetrights of the accused and a fair and

impartial trial. For this reason, the jurisprudence of the ICHRognises that witness
protection cannot be relied upon by the Prosecsaa valid reason for not including the
material facts in the indictmefit.

71.1n light of the above deficits, which have beenuifisiently remedied by the evidence
admitted for the purpose of the confirmation hegrithe Defence submits that the
allegations pleaded against Ruto are sufficienigue such that the PTC should not
confirm any charge based upon them. The Defencehasiges the importance for the
PTC to confirm only clear and precise charges, mgittet a confirmation decision is a

precise and guiding instrument for any trial. Indlene various Trial Chambers and the

% Prosecutor v. Kamuhand#ppeals Judgement, 19 September 2005, para. 19.

%0 SeeProsecutor v. KrnojelacDecision on the Defence Preliminary Motion on Bwm of the Indictment, 24
February 1999, para. 40: “[tlhe absence of sucbrinftion effectively reduces the defence of thaused to a
mere blanket denial; he will be unable, for exampdeset up any meaningful alibi, or to cross-exanihe
witnesses by reference to surrounding circumstasgel as would exist if the acts charged had beemified
by reference to some more precise time or othemtemesurrounding circumstance”. See further Sarfebce
Brief, paras 51-57 and para 77.

1 Prosecutor v. Abu GardalCC-02/05-02/09-243-Red, Public Redacted VersiorDecision on the
Confirmation of Charges, 8 February 2010 (“Abu Ga@bnfirmation Decision”), paras 168-179.

®2bid, paras 213 and 214.

%3 prosecutor v. Ntageruralrial Judgement, 25 February 2004, FN 41: “Ofreeuwitness protection cannot be
used as a pre-text to frustrate the proper preiparaf a defence.”, citingProsecutor v. GacumbitsiCTR-
2001-64-I, Decision on Prosecution Motion for Potitee Measures for Victims and Witnesses (TC), 28yM
2003, para. 11 (“The protection of witnesses shoold . . serve to frustrate or hinder an effectiefence.”).
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Appeals Chamber have uniformly confirmed that t@lTChamber cannot exceed the
facts and circumstances set out in the DecisiotherConfirmation of Chargés.
72.Trial Chamber Il put it in the following terms:

“[1]t should be recalled that the filing of the Gfamation Decision represents not the
starting point of the preliminary proceedings batfact their termination. In the
Chamber’s view, the decision on the confirmatiorth&f charges crystallises the facts
and circumstances accepted in that decision ingtppthe charges it has confirmed.
This is one of the fundamental reasons for thetemee of the Pr&rial Chamber, the
purpose of which is to enable the trial to be cateld, as expeditiously as possible, on
factual bases that are clear and certain, and sibte$o the accused. If the Prosecutor
were to be entitled to present at the confirmatiearing a mere sample of the facts
with which he intends to charge the accused, andderve the right subsequently to
add new facts at the trial, this requirement ofaisty could not be satisfied™

73.For this reason, Trial Chamber Il found that “stmompliance with the provisions of
articles 64(2) and 67(1)(a) of the Statute requihes the decision should set out, with a
maximum of precision, the facts and circumstanoegeims of times and locations and
also, as far as possible, the precise numbersdamdities of the victims and the means
employed to commit the crimes. This is informatwinich the accused is entitled to know
if he is to be in a position effectively to prepdie defence. To that same end, he is also
entitled to expect of the Pre-Trial Chamber thatthe context of a particular charge, it
will specify not only the facts and circumstanceswhich it expressly relies but also
those which it considers should be dismissed fimenstope of the prosecutio?f”.

74.Thus, confirming defective charges would be incstesit with the purpose of the
confirmation hearing as the Pre-Trial Chamber wdaddcommitting for trial a case that
would inevitably be dismissed by the Trial Chamibee to these flaws.

75.Accordingly, the Defence requests the Pre-Trial r@ler not to confirm the charges on
the basis that the identities of Ruto’s co-perpgetsa subordinates, and the actual

perpetrators, their relationship with Ruto and twomtributions they and Ruto himself

% SeeProsecutor v. Katanga and Ngudjpl®ecision on the Filing of a Summary of the Chardgey the
Prosecutor, 21 October 200€;C-01/04-01/07-1547-tENG at para IBrosecutor v. Bembhaecision on the
defence application for corrections to the Docuntéahtaining the Charges and for the prosecutiofileoca
Second Amended Document Containing the Charges;0805-01/08-836 at para 3Brosecutor v. Lubanga
Judgment on the appeals of Mr Lubanga Dyilo andPttesecutor against the Decision of Trial Chambefr14
July 2009 entitled "Decision giving notice to tharfies and participants that the legal charactémisaf the
facts may be subject to change in accordance wibuRtion 55(2) of the Regulations of the Court", 8
December 2009, ICC-01/04-01/06-2205, at paras 90-91

% Prosecutor v. Katanga and Ngudjplbecision on the Filing of a Summary of the Charbg the Prosecutor,
21 October 2009CC-01/04-01/07-1547-tENG at para 22.

% |bid, para 31. See furtheProsecutor v. Banda and JerbPecision on the Joint Submission regarding the
contested issues and the agreed facts, ICC-02/@R-227, 28 September 2011, at para. 33.

No. ICC-01/09-01/11 19/50 24 QOctober 2011



ICC-01/09-01/11-355 24-10-2011 20/50 CB PT

made towards implementing the common plan, as aellall other issues raised at
confirmation, have been pleaded imprecisely andfficsently.

Lack of Consent from Witnhesses who provided Non-ICGStatements Requires Exclusion

76.The Prosecution is relying on summaries of statésnerade by several, anonymous, non
ICC witnesses in order to support the allegatiayairest the suspectsThe Single Judge
has previously observed that the “summaries doheeitontain the identity of the
witnesses nor the names of the organizations witick the statements or their agents.
[...]The Prosecutor clarifies that he has not comidhose witnesses yet and that they
are, thus, not yet ICC prosecution witnes$&s”.1t is thus clear that the persons who
initially provided the statements have not giveaititonsent for their statement/summary
to be used in ICC proceedings. Yet under the R8tatute, no one can be compelled to
give evidence. They must consent to appearingwgn@ss or to having their statement
used as evidence. For this reasor,ubanga the PTC excluded witness statements due
to the fact that the Prosecution had failed to iobthe witnesses’ consent to use their
statement at the confirmation hearing:

“In the view of the Chamber, the first and foremo®asure required under article
68(1) of the Statute and rule 86 of the Rules isxform each prospective witness of
the fact that a party intends to rely on his orgtatement, or the report or transcript of
his or her interview for the purpose of the confitian hearing in a specific case.
Hence, as is the case before the Chamber with aedpe withesses [...] the
information was not provided to the said witnessks.order to protect them
appropriately, the Chamber considers that thetestant, transcript or reports of their
interview must be ruled inadmissible for the puemef the confirmation hearin§®.

77.Likewise, the Defence submits that all Non-ICC &taént Summaries must be excluded
from evidence at this stage. Such evidence, witltloel consent of the individuals who
gave the evidence initially, should not be usethi confirmation of charges decision to

corroborate any other Prosecution allegati®ns.

V.  INDIRECT CO-PERPETRATION UNDER 25(3)(a)

" These are EVD-PT-OTP-00495 to 00526, and EVD-PROT760 to 00762.

% prosecutor v. Ruto et diCC-01/09-01/11-145-Conf-Red, First Decision on &eibns, paras. 77-78.

% Lubanga Confirmation Decision, para. 59. As isaclfom paragraph 43 of this same decision, thgl8in
Judge had authorized the OTP not to disclose #wtiites of these witnesses to the Defence.

O Note that the instances where the Non-ICC State®emmaries are impermissibly used to corroborttero
evidence is noted in the attached annex.
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78.Ruto is charged together with Kosgey as an indicegberpetrator under article 25(3)(a)
of the ICC Statuté! In the Decision on the Prosecution’s Application the Summons,
the Pre-Trial Chamber delineated the elementsdifent co-perpetratioff. The Defence
submits that, to do justice to these requiremeettst by the PTC, the elements of this
liability mode must be strictly construed, and tuwntrol element must be particularly
emphasized. Otherwise, this mode would be incadiswvith the ordinary meaning,
object and purpose of the Statute, as well as mastpinternational law.

79.1n order to be held criminally liable for any crinmeany jurisdiction, thexctus reusand
mens reamust be firmly established. The mode of indirestperpetration, effectively
merging indirect and co-perpetration into a new enad joint control over the crime,
potentially has a wide scope. Co-perpetration meguia horizontal structure of
responsibility, whereas indirect perpetration regglia vertical structure of responsibility.
The combination of those two modes of liabilityfas-reaching because it creates liability
not only for crimes committed by persons under toamtrol of the defendant but
potentially also for crimes committed by persondearthe control of his co-perpetrators.

80.In addition, given the manner in which the moddialility is currently phrased it may
not even be necessary to demonstrate that the |ap&rpetrators are among the
subordinates of one of the co-perpetrators. They ba the subordinates of the
subordinates of the subordinates of a co-perpejrato persons outside the chain of
command of any of the co-perpetrators, provideddhmersons belong to a pool of people
who would readily replace anyone withdrawing frdme £xecution of the plan to ensure
automatic compliance of the joint orders of thepeopetrators. In such situations, the
element of control is so far remote that it cardhabe argued that the suspect either had
control or the will that the crimes be committedtzesy did.

81.The present case illustrates the profound diffiealthis mode of liability presents. The
Prosecution seeks to hold Ruto responsible foresicommitted by an unknown number
of perpetrators, whose identities are unknown, lenassumption that Ruto controlled a
nameless organisation whose members are largetieniiied. It is submitted that, in a
case as the present one, the actions of the suspectoo remote from the actual
commission of the crimes charged to impute crimihability as an indirect co-

perpetrator.

"L DCC, particularly paras. 98, 99, which describe Ruito’s alleged criminal liability under articl&@)(a).
2 Prosecutor v. Ruto et alCC-01/09-01/11-01, Decision on the Prosecutor'gligption for Summons to
Appear for William Samoei Ruto, Henry Kiprono Koggend Joshua Arap Sang, 8 March 2011, para 40.
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82.The Defence submits that the Prosecution cannairmvent its obligation to establish the
elements ofctus reusandmens reusunder article 25(3)(a) by relying on the theorgtth
the defendant controlled an organisation througtchvthe actual crimes were committed.
Whether directly, through or with another, or thgbuan organisation, the defendant must
have control over the execution of the crimes anknt that they be committed.
Otherwise, the defendant would not be in a positmridecide whether and how the
offence will be committed*? as is required for liability to hold persons whinl ehot
physically carry out the actual objective elemenftthe crimes charged, criminally liable
under article 25(3)(a).

83.Imputing liability to a defendant under article 3gé&) where the actual crimes are
committed by persons not under the command or abotithe defendant but rather of his
alleged co-perpetrators, or nobody, would underrtiieedefendant’s ability to control the
crime and, thus stretch the criminal liability opancipal perpetrator too far.

84.To expand criminal liability under article 25(3)(&@eyond its ordinary meaning and
watering down the defendant’s control and thus abiis reusand mens reaelements
would be inconsistent with the view of the draftingmmittee that “specificity of the
essential elements of the principle of criminalp@ssibility was important; it serves as a
foundation for many of the other subsequent priesip’® Article 22(2) reflects this view:
‘The definition of a crime shall be strictly constd and shall not be extended by analogy.
In case of ambiguity, the definition shall be ipi@ted in favour of the person being
investigated, prosecuted or convicted.’

85.Werle expressed a similar view, holding that “[cjamasion warrants the highest degree
of individual criminal responsibility. Therefore, must be strictly construed. This holds
true particularly for joint commissior(”

86.To avoid an excessive use of this mode of liabilityis necessary to define clear
boundaries and in particular stringent conditioeagaathe hierarchical relation that needs
to be established between the principal perpetratwier article 25(3)(a) and the
perpetrator(s) who directly committed the crimearged. The Defence submits that the
requisite level of intent for this mode of liabylits one ofdolus directusonly, in line with
Article 30 of the Statute.

"3 Confirmation Decision, par 485; citing Lubanga @onation Decision, para. 330.

" See Preparatory Committee on the Establishmemnofnternational Criminal Court, Informal Group on
General Principles of Criminal Law, Proposal of R6gust 1996 (A/AC.249/CRP.13), found at Prep Comm.
1996, Vol Il, page 101.

> G. Werle, Individual Criminal Responsibility in #iele 25 ICC Statute, Journal of International dria
Justice, 5 (2007), 953-975, p. 974.

No. ICC-01/09-01/11 22/50 24 QOctober 2011



ICC-01/09-01/11-355 24-10-2011 23/50 CB PT

Requirement of Control

87.Article 25(3)(a) of the Rome Statute provides foree forms of commission: (1) as an
individual; (2) jointly with another; or (3) throbganother person.

88. Of particular controversy is the definition givem“commission through another person”,
also referred to as indirect perpetration. Thisnfaf commission does not only cover
situations where the person carrying out the ciisneot criminally liable but also where
such a person bears full criminal liability as eedt perpetrator. This already extends the
notion of indirect perpetration, as it is known,inia in common law countries, where
liability as an indirect perpetrator only covere thirst type of situatiod® This has been
discussed at length in the course of the ICC dmfprocess; eventually leading to an
explicit recognition that indirect perpetration ess persons who committed the crimes
charged through a criminally liable pers@rSuch an indirect perpetrator is referred to as
‘the perpetrator behind the perpetrator’ who camdéld liable because he controls the will
of the perpetratof®

89.Pre-Trial Chamber | has gone further by determinihgt indirect perpetration also
includes perpetration through another by means aaintfol over an organisation”
(Organisationsherrschaft), thereby predominantllyimg on the arguments of Claus

® Indeed, a study conducted by the Max Planck Lnstiindicates that some six countries have adopted
constructions involving an offender operating behafully responsible offender, but that such cargtons
were rejected by another six countries. See, MaxlPktudy:Participation in Crime: Criminal Liability of
Leaders of Criminal Groups and Networks, Expert r@pi, Commissioned by the United Nations —
International Criminal Tribunal for the Former Ygavia, Office of the Prosecutor- Project Coordorat Prof.
Dr. Ulrich Sieber., Priv. Doz. Dr. Hans-Georg Kodan Michael Simon, Max-Planck-Institut fir ausi&oeties
und internationales Strafrecht, Freiburg, Germ&wme Part | p 18-19.

" This did not go without criticism. See Decision the confirmation of charges, 30 September 2008&:-|
01/04-01/07-717, para. 499, footnote 660, wherePtteeTrial Chamber held: “Essentially, the posgipithat a
person may so control the will of another such tleatan be said to perpetrate a crime throughothar, seems
incompatible with a meaningful notion of that otlaer a fully responsible actor. ROXIN, C. respontethese
criticisms in  "Organistionsherrschaft und Tatenlssbenheit”, 7 Zeitschrift fiir Internationale
Strafrechtsdogmatik (2006), p. 296. See also AMBRS,La parte general del derecho penal internadjon
Montevideo, Temis, 2005, p. 220.

"8 Decision on the confirmation of charges, 30 Sep@m2008, ICC-01/04-01/07-717, paras. 496-498anet
on: ROXIN, C., "Straftaten im Rahmen organisatdrescMachtapparate”, Goltdammer's Archiv fur Stretite
(1963), pages 193-207; AMBOS, K., La parte genderdl derecho penal internacional, Montevideo, Ternis
2005, p. 240; Ambos, Kai. ‘Article 25’ In Otto Titérer (ed) 1999Commentary on the Rome Statute of the
International Criminal CourtBaden-Baden: Nomos Verlagsgesellschaft, p. 478s€se, Antonio, Paola Gaeta
and John R.W.D. Jones (eds). 2008e Rome Statute of the International Criminal GoArCommentary, Vol.

I. Oxford University Press, pages 794 — 7@84solo, H./Perez CepedA., The Notion of Control of the Crime
in the Jurisprudence of the ICTY: The Stakic” Cdskternational Criminal Law Review 474 (2004) 485, p.
488-489.

No. ICC-01/09-01/11 23/50 24 QOctober 2011



ICC-01/09-01/11-355 24-10-2011 24/50 CB PT

Roxin, a German criminal law theoriStThrough control of the organisation or apparatus,
the indirect perpetrator has available a nearlymited number of potential willing
executor$? Roxin’s concept of control over the crime is higltontroversial, and has
been explicitly rejected by a number of domestid amernational jurisdictions. It is
submitted that it can be applied only if liabiligylimited to the actions of persons strictly
under the principal perpetrator’'s control. Thiswikas academic support. Ambos writes
that indirect perpetration is inconsistent withtoasary international law “if the indirect
perpetrator cannot dominate the direct perpetsattiiciently so as to justify attributing to
him the latter's conduct as though it were his 6.

90.In the Argentine Junta trial an appeal chamber iooefl convictions on a mode of
liability influenced by Roxin’s theory of controlfahe act through an “organized
apparatus of powef? However, their Supreme Court rejected this moddiadility,
emphasising that it did not even exist in the couwnf origin of Roxin’s legal theory,
Germany. The Supreme Court found the concept ddrpetrator behind the perpetrator
too controversial for it to be applied in Argentimecourt$?

91.Germany does not apply a notion of joint controkothe crime in the sense that the
indirect perpetrator can be held liable for pergetrs under the control of a co-perpetrator
rather than his own. According to Judge Hamdorfperson will only be liable as a
principal if he can be regarded as a direct pespmtr a co-perpetrator or an indirect
perpetrator, each of the three modes of liabilayihg their own prerequisites. ... In all
other cases, the participant could only be regasgean aider or instigato?®.Even Claus
Roxin does not suggest that different modes carcdmbined. His approach is that

" Decision on the confirmation of charges, 30 Sep@m2008, ICC-01/04-01/07-717, paras. 496-498anet
on: ROXIN, C., "Straftaten im Rahmen organisatdrescMachtapparate”, Goltdammer's Archiv fir Stretite
(1963), pages 193-207.

% Ambos 2007, 182 ; C. Roxin, Taterschaft und Tatiwdraft, Berlin (2000), pp. 242-252, 653-654 an@.G.
Fletcher (1978), pp. 655-656, quoted in van Sligdre. 2003.The Criminal Responsibility of Individuals for
Violations of International Humanitarian Lawhe Hague, T.M.C. ASSER Press, p. 70.

81 K. Ambos, Triffterer, Commentary on the Rome Stuf the ICC (1999), pp.479-80.

82 SeeVidela JudgmentNational Appeals Court (Criminal Division) foretFederal District of Buenos Aires
(Camara Nacional de Apelaciones en lo Criminal yr€xional Federal de la Capital Federal) Bueninesi
December 9, 1985. See H. Olasolo and A P CepedaNbkion of Control of the Crime and its Applicatiby
the ICTY in the Stakic Case, Int Crim Law ReviewdZ5-526, 2004, p.511, footnote 118.

8 See Corte Suprema de Justicia de la NadREsolucion Causa 13/84 December 30, 1986, in particular
paras. 20, 22 and 23. See further: Christiane Wilkissertation: A Belated Vindication of Rights:i@imnal
Trials for Massive Human Rights Violations, Chapfer The Spider's Head: The 1985 Trial of the Jsinta
September 2005, sections IV and V.

8 K. Hamdorf, The Concept of a Joint Criminal Entesp and Domestic Modes of Liability for Partiesao
Crime, Journal of Int. Crim. Justice 5 (2007), 25, at p.224-5. Article 25 of the German Crimicade
(Strafgesetzbuch, StGB) (as promulgated 13 Noverh®@8 Federal Law Gazette |, p.945, p.3322) pravide
(1) Whoever commits the crime himself or througbtaer shall be punished as a perpetrator.

(2) If more than one person commit the crime jgintlach shall be punished as a perpetrator (caepatpr).
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perpetration “develops in three different ways:iiiXhe direct or immediate perpetration

as ‘control over the action’; (ii) in the indireperpetration as ‘control of the will’; and

(iii) in co-perpetration as ‘functional control®>

92.Nor do thead hocinternational criminal tribunals apply a liabilitpgode of joint control
over the crime similar to indirect co-perpetratidihe Trial Chamber in the ICTY case of
Stakic sought to introduce a form of joint control ovéretcrime®® but the Appeals
Chamber rejected it on the ground that it “does have support in customary
international law or in the settled jurisprudené¢his Tribunal”®’

93. There have been two dissenting opinions from oN&'ICCTR appeal judge expressing a
preference for liability on the basis of controleovthe crime rather than liability for
participation in a joint criminal enterprise. Hovegy he does not suggest merging co-
perpetration and indirect perpetration becausewloaid lead to liability even where the
perpetrator has no effective control over the peaper and no ability to frustrate the
commission of crime®’

94.Recently, the Appeals Chamber of the Special Tabudor Lebanon confirmed that
notions such as perpetration by means, indiregberpetration and joint commission
through another person have not yet attained cwstonmternational law status and
refused to apply it as a mode of liability in tha@bunal®°

95. Accordingly, the Defence submits that, in orderdim justice to the rationale behind

adopting the notion of indirect co-perpetrationant control over the crime, the control
aspect must be fully complied with. If not, it doest find any support in customary
international law (for which extensive and uniforstate practice is an essential
requirement§® any general principle of international law, or laerived from national
laws of legal systems of the world under articl&€l¥b) and (c) of the Rome Statute.

96. For the indirect co-perpetrator to have sufficieontrol over the commission of the

crimes to impute criminal liability to him for thesrimes, it is necessary that he be like a

% H. Olasolo and A P Cepeda, The Notion of Contfdhe Crime and its Application by the ICTY in tB¢akic
Case, Int Crim Law Review 4: 475-526, 2004, p. 488erring toRoxin Taterschaft und Tatherrschaft! &d,
2000, pp.122 et seq.

8 Prosecutor v. StakjdT-92-24-T, Trial Judgment, 31 July 2003, paw38-442, 741-742, 774, 818, 822 and
826. See alsibid, p. 479, 513-516.

8 prosecutor v. StakjdT-92-24-A, Appeals Chamber Judgment, 22 Marcb&(ara. 62; also see paras 439-
441. See alsBrosecutor v MilutinovicTrial Chamber, Decision On Ojdanic’s Motion Clealying Jurisdiction:
Indirect Co-Perpetration, 22 May 2006, para 38dfon of indirect co-perpetration was similarlyeejed).

8 prosecutor v. Gacumbitsi Appeals Judgem@&niuly 2006, Schomburg dissenting opinion, parasl8 and
26; also se®rosecutor v. MarticAppeals Judgement, 8 October 2008, Schomburgrtisg opinion, para. 7.

89 STL-11-0111, Interlocutory Decision on the Apphta Law: Terrorism, Conspiracy, Homicide,, Perpiitrg
Cummulative Charging, 16 January 2011, paras 2%3-25

%|CJ, Case of North Sea Continental Shelf, pp. 74.

No. ICC-01/09-01/11 25/50 24 QOctober 2011



ICC-01/09-01/11-355 24-10-2011 26/50 CB PT

master-mind” This requires more than inducing or solicitingegpn to commit a crime,

and involves any means of causing another persaoramit a crime, be it the use of
force, or the exploitation of an error, or any ethandicap on the tool's side, provided
that it is the exertion of some controlling predoarice on the indirect perpetrator’s
side?

97. Thus, the indirect co-perpetrator can be held craity liable only if he dominates the will
of the direct perpetratof&.If the indirect co-perpetrator is found to contiioé will of the
direct perpetrators, and thus the execution ofptes1 by way of his control over the
organisation, crimes committed by the direct pegtets can then be attributed to him as
though they were his owlt.However, many well-respected scholars have hedtl tthis
can only be the case if there is a sufficientihtigontrol by the indirect over the direct
perpetrator, similar to the relationship betweepesior and subordinate in the case of
command responsibility (Article 28).This is the case where the indirect co-perpetiiator
able to exercise effective control over the dirgitrpetrators by means of the
organizational apparatus created and dominatednbyh

98. In Abu Garda the Pre-Trial Chamber indicated that the Prosecunust establish that
the crimes charged were committed by the physiegbgirators under the defendant’s
control?’

99. Anything falling short of such a relationship ofeadtive control between each of the co-
perpetrators and their subordinates would underrtiaendirect co-perpetrators’ control
over, and their ability to frustrate, the executadrihe common plan. The relation between
the indirect and direct perpetrator does not neethe an official, long-established or

1 Ambos, Kai. ‘Article 25’ In Otto Triffterer (ed)999. Commentary on the Rome Statute of the International
Criminal Court.Baden-Baden: Nomos Verlagsgesellschaft, p. 479.
%2 Cassese, Antonio, Paola Gaeta and John R.W.Ds Jeds). 2002The Rome Statute of the International
Criminal Court: A Commentary, Vol. Oxford University Press, p.794.
% QOlasolo, H./Perez Cepedd., The Notion of Control of the Crime in the Jurisgence of the ICTY: The
9S4takic' Case, 4 International Criminal Law Reviend42004), p. 485, p. 488-489.

Ibid.
% Albin Eser: Individual Criminal Responsibility, :ilAntonio Cassese, Paola Gaeta and John R.W.DsJone
(eds): The Rome Statute of the International Crahi@ourt: A Commentary, Vol. |, Oxford Universitydss
2002, page 795. The key issue is whether the nmaistéror Hintermannis able to exercise effective control
over the direct perpetrators by means of the orgdioinal apparatus created and dominated by him.ifidirect
perpetrator must thus be able to sufficiently daténthe direct perpetrator. See further: Kai Amhixsint
Criminal Enterprise and Command ResponsibilitypGrdal of International Criminal Justice, March Z0Q59
at page 180. See also : K. Ambos, Triffterer, Comiiaxy on the Rome Statute of the International @rah
Court, (1999), p. 479-80.
% Ambos, Kai. 2007. Joint Criminal Enterprise andm@®eand Responsibility5 Journal of International
Criminal Justice March, 2007, 159 at 180.
" Abu Garda Confirmation Decision, para. 191.
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direct one’® However, substantial influence or persuasive igbils a form of control is
insufficient?® In order to have effective control, the indireergetrator must have the
material ability to prevent the crimes or punisk gerpetrators subsequently, even if not
in a strictly legal or formal capacity®

100.The Defence requests the PTC to apply strictly explicitly the control requirement.
This is in line with its own criteria set out fordirect co-perpetration.

Requisite Intent

101. The Defence further requests the PTC to confirmjare in Bemba’* that the requisite
intent isdolus directusand does not extend dolus eventualis

102.As with any person charged, the Prosecution mustodstrate substantial grounds to
believe that Ruto, through and with others, conmaditthe crimes charged with intent and
knowledge pursuant to article 30 of the ICC Statute

103. Article 30 of the Statute sets out the mens reaired for imputing criminal liability on a
person for the commission of any of the crimes utioke jurisdiction of the ICC.

104.In accordance with the express language of thigigion ‘unless otherwise provided’, it
must be established that the material elementbefttime were committed with intent
and knowledge, as further defined in Article 30€)d (3). This also follows from
paragraph 2 of the General Introduction of the Elets of the Crimes, which states that,
"[w]lhere no reference is made in the Elements om€s to a mental element for any
particular conduct, consequence or circumstantedlist is understood that the relevant
mental element (...) intent, knowledge or both,osgtin Article 30, applies".

105. The Defence submits that Article 30(2) and (3) ipooate two types of interit?

% See in this regard the jurisprudence of the othirnational courts and tribunals on effective tooin For
instance, se®rosecutor v. Delalic et gl Appeal Judgment, 20 February 2001, paras 254-R&fsecutor v.
Kordic and CerkezAppeal Judgment, 17 December 2004, para. B&8secutor v StrugarTrial Judgement, 31
January, 2005, para. 36Brosecutor v Halilovi¢c Trial Judgement, 16 November, 2005, para.R§8secutor v
Oric, Trial Judgement 30 June 2006, para. 311.

% See, for instanceProsecutor v. Delalic et gl Appeal Judgment, 20 February 2001, paras 25866 see,
Prosecutor v. KordicTrial Judgment, 26 February, 2001, para. Arfesecutor v. Brima et allrial Judgment,
20 June, 2007, para. 78Rrosecutor v. Fofana & Kondew&CSL-04-14-T, Trial Judgment, 2 August 2007,
para. 238Prosecutor v. Brima et aAppeal Judgment, 22 February, 2008, para. P83secutor v Ntagerura et
al, Trial Judgement, 25 February, 2004, para. €28secutor v. Nahimana et,a\ppeal Judgment, November
28, 2007, para. 882rosecutor v KareraJudgement and Sentence, 7 December, 2007, f#4s567-568;
Prosecutor v Ori¢c Trial Judgement, 30 June, 2006, para. Frbsecutor v Hadzihasanovic & Kubyrarial
Judgement, 15 March, 2006, para. 80.

190 prosecutor v. Brima et alAppeal Judgement, 22 February 2008, para. 25d; seeProsecutor v. Semanza
Trial Judgement, 15 May 2003, para. 482¢secutor v. KajelijeliJudgment and Sentence, 1 December 2003,
para. 774.

191 Decision Pursuant to Article 61(7)(a) and (b) lé Rome Statute on the Charges of the Prosecutaingtg
Jean-Pierre Bemba Gombo, No. ICC-01/05-01/08 1&31B3June 2009.
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(1) Direct intent, ordolus directusin the first degree, requiring knowledge of the
suspect that his or her acts or omissions willdpabout the material elements of the
crime and that he or she carries out these adm@sions with the purposeful will or
desire to bring about these material elements.
(2) Oblique intent odolus directusn the second degree requiring awareness of the
suspect that his or her acts or omissions will ltesuthe bringing about of the
material elements of the crime even if not direattgnded.

106. The doctrine of joint criminal enterprise as apgpleg thead hocinternational tribunals

includes a third type of intent, known @slus eventualiscommonly referred to as
advertent recklessne¥$.Dolus eventualigequires merely that the consequences were
foreseeable. It is submitted that this third vatriaiintent is clearly excluded from article
30 of the ICC Statute. In this regard, the Defeiiutly agrees with PTC II's conclusion in
Bembathat “the express language of the phrase “willuoda the ordinary course of
events” [...] does not accommodate a lower standaath the one required byolus
directus in the second degree (oblique intentiotff".Rather, “virtual certainty” or
“practical certainty” that the consequences willlda, “barring an unforeseen or
unexpected intervention that prevent its occurréiscthe requisite standard®

107.The PTC’s view inBembathat Article 30 does not encompasdslus eventualigs in
accordance with article 22(2) of the Statute pumst@which the provisions in the Statute
must be strictly construed® This view also finds support in thavaux préparatoiresn
respect of article 30 of the Statute. Whilst nasiosuch as recklessness anolus
eventualishave been discussed and considered, they wergedmit the final Rome

Statute'®” Given that their inclusion has been explicitly silered, this omission was

1921pid, paras 357-359.

193 |hid, para 357. See also ICTY jurisprudenBeosecutor v StakjcCase No. IT-97-24-T, Trial Judgment, 31
July 2003, para. 58 Prosecutor v. StakjadCase No. IT-97-24-A, Appeal Judgment, 22 Marc@&(ara. 101;
Prosecutor v. BrdaninCase No. IT-99-36-T, Trial Judgment, 1 Septenfd4, para. 265 n. 70Prosecutor v
Vidoje Blagojevic et alCase No. IT-02-60-T, Judgment on Motions for Attql Pursuant to Rule 98bis, 5
April 2004, para. 50Prosecutor v. TadicCase No. IT-94-1-A, Appeal Judgment, 15 July 1929a. 220.

194 See Bemba Decision on Charges, para. 360 (foatoobited).

195 |hid, para. 362 (footnotes omitted). See also para, ®B&re PTC Il states, “had the drafters of theuSta
intended to includelolus eventualisn the text of article 30, they could have used Words "may occur" or
"might occur in the ordinary course of events" nwey mere eventuality or possibility, rather thaear
inevitability or virtual certainty” (footnotes ontétd).

19 This interpretation of article 30 also ensures tha Chamber “is not substituting the concepti@iege lata
with the concept otfle lege ferendanly for the sake of widening the scope of ArtiG@ of the Statute and
capturing a broader range of perpetratoitsitl( para. 369).

197 For an in-depth discussion on these concepts heul differences, see, for instance: Ambos, General
Principles of Criminal Law in the Rome Statute2at22; John D. Van der Vyver, The Internationaln@nal

Court and the Concept of Mens Rea in Internati@rahinal Law, 12 U. Miami Iiil & Comp. L. Rev. 57, 63-
64 (2004); Antonio Cassese, The Proper Limits diidual Responsibility under the Doctrine of Jo@riminal

Enterprise, 5 J. Ifit Crim. Just. 109, 111 (March 2007).
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clearly deliberate indicating that article 30 was imtended to captur@olus eventuali®r
recklessnes¥®

108. This also reflects the general view of academias @mmentators including those who
have participated in the drafting of Article 30tbé Statuté®®

109. Article 30 cannot be circumvented by applying adoranotion of indirect perpetration
which waters down theens reaelement. Only if it can be established that thiemnidant
intended the crimes to be committed can he fouadnldiunder article 25(3)(a). Given the
remoteness of an indirect co-perpetrator to thecwi@n of his common plan, both
geographically and hierarchically, it is a real sabgity that crimes will be committed
outside the scope of the plan he had agreed watltdrperpetrators. Even if foreseeable,
the indirect co-perpetrator cannot be held liablestuch crimes.

110.No charge under any notion of indirect co-perpeiratvhich does not strictly apply the
requirements of control and intent should be caménl.

VI.  FAILURE TO ESTABLISH ELEMENTS OF 25(3)(a) MODE OF LIABILITY

111. The Defence submits that the Prosecution failegrtve, on the ‘substantial’ test, the
requisite elements set out by the PTC to imputaliig to Ruto under article 25(3)(a). In
particular, the Prosecution failed to establish {aathere was a common plan to commit
crimes under the ICC Statute; (b) Ruto made améaseontribution to the realisation of
the common plan; and (c) Ruto had control over ¢henes charged or the actual
perpetrators; (d) Ruto had the intent to parti@pata common plan to commit the crimes
charged.

(a) Prosecution failed to establish common plan

112. There are no substantial grounds to believe Rutbkasgey agreed to commit murder,

persecution and forcible transfer of PNU supporters

198 5ee Bemba Decision on Charges, para. 366.

199 Cassese, The Statute of the International Crim@wirt: Some Preliminary Reflections, at 154; Var d
Vyver, The International Criminal Court and the €ept of Mens Rea in International Criminal Law, @Bt-
Piragoff & Robinson, at 850; Werle & Jessbergeprawn. 3, at 41; Kai Ambos, General Principles dfrthal
Law in the Rome Statute, 10 Crim. L. Forum 1, 21(2299); Eser, at 915. Two scholars are, howevethe
view that article 30 encompassaslus eventuali@lthough neither of them provides any explanationthat
interpretation which is unsupported by the draftiigtory or the express language of article 30. Baeando
Mantovani, The General Principles of Internatio@iminal Law: The Viewpoint of a National Criminal

Lawyer, 1 J. Inl Crim. Just. 26, 32 (April 2003); Hans-Heinrichsdkeck, The General Principles of

International Criminal Law Set Out in Nuremberg, M#rored in the ICC Statute, 2 J. thCrim. Just. 38, 45
(March 2004).
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113.1t is submitted that, in order to find Ruto lialite the crimes charged under Article 25(3)
(a), the plan or agreement must involve the comomssf the three crimes charged. This
follows from the requisite intent under article 38,set out above.

114.Thus, Ruto and Kosgey must have agreed and wanteavie PNU supporters in the Rift
Valley murdered, persecuted and forcibly transtéwa a large scale. It is not sufficient
that these were the foreseeable consequences iffeeent agreement, for instance, to
create a uniform ODM voting block in the region.eT¢rimes must have been specifically
intended, or must have been the inevitable conseggeof the common plan.

115.The common plan was allegedly formulated at sevpraparatory meetinds’ The
occurrence of these meetings is critical to thes€eation’s case: if the meetings did not
take place at all, or as alleged, it is not possibl the Prosecution to provide substantial
grounds to believe that Ruto had an agreement wWibkgey and/or other unnamed
members of the Network to commit the crimes allegétw Prosecution case is that Ruto
planned and coordinated the attacks on perceived-stpporters / Kikuyus / Kisiis /
Kambas at these meetints.Apart from the evidence describing these meetigjag
inconsistent, contradictory and unreliable suchtimgs did not in fact take placé?

116.Some of the alleged meetings are said to have tplem® more than a year before the
actual crimes were committed, starting on 30 De@mb006 and continuing in
September 2007, 2 November 2007, 6 December 20014December 2007 On the
face of it, it seems wholly unlikely that Ruto wdube planning violence for a year later,
and only in the event that the elections were dggevery unknown factor so long in
advance. In addition, as Ruto himself pointed autis address to the Chambé&tat that
time some of the later-PNU supporters, includinguituhKenyatta, were actually part of
the ODM. 1t is entirely illogical that Ruto wouldelplanning violence against them at a
time they were cooperating in the same politicatypa

117.1In respect of some of the alleged meetings, theetlmuspects alleged to having been

present, have convincingly shown to the Court thay were elsewhere on those d&ys.

1opcc, para. 102.

1 pcc, para. 65.

112 Ruto has shown that he was elsewhere during dewéréhe alleged meetings, as discussed at the
Confirmation of Charges hearing on 5 and 6 Septe@d#1.

13pCc, para. 65.

114 prosecutor v. Ruto et diCC-01/09-01/11-T-5-ENG 1 September 2011, p. 98.

15 See Defence submissions at confirmati®rasecutor v. Ruto et alCC-01/09-01/11-T-9, 5 September 2011,
and ICC-01/09-01/11-T-10-ENG, 6 September 2012;10.

No. ICC-01/09-01/11 30/50 24 October 2011



ICC-01/09-01/11-355 24-10-2011 31/50 CB PT

The Defence has also demonstrated that other dli@gjeve participants at those meetings
could not possibly have been preskfit.

118.In addition, the witnesses speaking of those mggtaontradict each other on significant
issues relating to who was present, what was saiddane by whom, and who was in

charge'!’

They are all anonymous and none of them testifieder oath in front of the
judges who thus were not in a position to assess ttemeanour and credibility. A
number of the meetings are discussed by non-comtdxb witnesses onfy® No other
evidence was presented to demonstrate that thengedbok place and in the manner
suggested.

119.0n the other hand, the judges were given an oppitytio assess the demeanour of
Cherambos, a retired police officer who allegedgresented the military branch of the
‘Network’. Cherambos stated under oath in frontte judges that no meeting was ever
held at his house; and that he never came to Rhtmise"*® Cherambos attended only
one rally in Aldai Constituency where Ruto was caigping; the rally was of an innocent
nature and there was no suggestion that any conptaorto murder, forcibly transfer and
persecute PNU supporters/Kikuyus/Kisiis/Kambas ime tRift Valley was ever
discussed?®

120.In assessing the credibility of Cherambos compamedhe accounts of anonymous
prosecution witnesses, the Defence requests ted@ri-Trial Chamber consider the legal
principles discussed at confirmation, as well athnSang Confirmation Briéf!

121.Thus, the Defence submits that the Prosecutioedad demonstrate with sufficiently
reliable evidence even at the stage of confirmatiat Ruto and Kosgey agreed to have
PNU supporters killed, persecuted and forciblydfarred on a large scale.

122.However, even if the evidence is taken at its hstjhas the Prosecution erroneously
argues it should be takéff.it does not demonstrate on a ‘substantial grotodz=lieve’
standard that Ruto and Kosgey agreed to the allegednon plan.

123.In order to establish that there was such an agreeilmetween Ruto and Kosgey, the

Prosecution must establish that it was discusseteatings they were both attending and

116 Take for example, Fred Kapondi who according tdnéss 8 attended meetings on 2 Nov 2007 (EVD-PT-
OTP-00285) and 14 Dec 2007 (EVD-PT-OTP-00379). eMav a letter from the Kenyan Commissioner of
Prisons shows that Kapondi was in jail from 17 Afwil4 December 2007 (EVD-PT-D09-00043).

17 See Sang Confirmation Brief, para. 43.

1181CC-01/09-01/11-261-AnxB-Conf, LOE, p. 108 (onljithéss 6 is relied upon for the four Nandi meetjngs

19 prosecutor v. Ruto et diCC-01/09-01/11-T-7, 3 September 2011, p. 16.

120 prgsecutor v. Ruto et diCC-01/09-01/11-T-7, 3 September 2011, p. 35-37.

121 See Sang Confirmation Brief, para. 47-50

122 prosecution’s Written Submissions, para. 4. See &hng'’s paras 7-8
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they both accepted it. Mere presence at meetinggshwfor avoidance of doubt the
defence contend never took place, where the agrgewss discussed is insufficient to
demonstrate that the suspects accepted it. Thermedmust show a more precise role of
each of them at these meetirtgs.

124.The evidence of any such agreement made betweem &gt Kosgey is non-existent.
There is no evidence of the actual plan being eitlyli discussed between the two
suspects. The evidence that Kosgey was even praseamy of the meetings where the
alleged common plan was discussed is insufficieninfer that the two indirect co-
perpetrators had a common plan together. Only w#tréeplaces Kosgey at a few of the
meetings in December 2007, long after the plan allegedly created. The discussions
that were held at those December or any of ther @lteged meetings are described in a
vague manner, so much so that it has not been de#rated that Ruto and Kosgey were
even aware that a common plan to commit murdecilfter transfer and persecution on
massive scale was discussed in their presencaplet that they agreed to it.

125.If the Prosecution fails to prove that Kosgey wast pf the alleged common plan, then
Ruto cannot have been part of it either, given thatalleged common plan amounts to no
more than a joint agreement between the two of tHelms previously been noted that
the DCC does not name any other persons who wegedly part of the common plan as
co-perpetrators, albeit it refers to ‘other co-merators’>?* However, the Prosecution no
longer alleges that there were any co-perpetraitiver than Ruto and Kosgey, as was
made clear through the confidential chart theyeckbn at confirmation. Anyone else who
attended the meeting was a subordinate ratheraltarperpetrator. Accordingly, if one of
the two indirect co-perpetrators falls away, thenown plan simultaneously falls apart.

126. The existence and Ruto’s approval of a common fgdaommit murder, forcible transfer
and persecution on a large scale cannot be infénwedhis alleged conduct. The evidence
refers to Ruto’s alleged derogatory remarks vissathe PNU supporters or Kikuyus at
meetings and rallies. However the said allegatfaiisshort of establishing the existence
of a common plan to murder, persecute or forcitdpgfer them on large scale.

127.In any event political speech and propaganda cabectquated with intent to commit
crimes. In this connection, the UN Human Rights @ottee has held that “the value
placed by the Covenant on uninhibited expressigarticularly high in the circumstances

of public debate in a democratic society concerrfiggres in the public and political

123 Abu Garda Confirmation Decision, paras. 163, 1I77B-174, 176, 177, and 179.
124 See section on “Members of the Network”.
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domain”!®*® Accordingly, Ruto’'s alleged political speeches r@nbe relied on to
demonstrate the existence, and his approval ofravmmn plan to murder, forcibly transfer

and persecute his opponents.

(b) Prosecution failed to establish that Ruto madan essential contribution

128.The meeting said to have taken place off Z®cember 2007 has been removed by the
Prosecution’s from the list of his alleged partatgry meetings. This is because the
Defence was able to show whereabouts of Mr. Rutithersaid dat&

129. An “essential contribution” has been defined asesal tasks that are trene qua non
for the commission of the crime such that the cossmin of the crime would be
frustrated if the defendant decided not to perfotinem??’ Further, the essential
contribution must “result in the fulfilment of theaterial elements of the crime”. Thus,
the defendant’s essential contribution must bectBigenot just to the common plan itself,
but also to the material elements of the alleg@aheer In the present case, the essential
contribution must have been directed to the re@iseof the material elements of three
crimes: murder, forcible transfer and persecution.

130.1t is noteworthy that the crime of persecution mbsttargeted against an identifiable
group?® Thus, the essential contribution to persecutiostnive directed to the targeting
of a specific identified group. The DCC allegest i@ PNU supporters / Kikuyus / Kisii /
Kambas constituted the targeted group. Howevem ftoe 230 alleged deaths, only 47
have been specified. As for the remainder, no exiddhas been produced that they were
of a certain ethnicity or political party. It is@v very unclear how the Prosecution got to
the number of 230 killings. The Prosecution coulisiy have obtained the death

certificates of the alleged victims, or recordsrirmortuaries but chose not to. Thus, it has

125 General Comment no. 34, 21 July 2011. CCPR/C/G@t3dara 34. The Committee further elaborated that
“all public figures, including those exercising thghest political authority such as heads of stabel
government, are legitimately subject to criticisranfi political opposition [...] State parties shoulgk prohibit
criticism of institutions, such as the army or #wministration. The penalisation of a media oudlejpournalists
solely for being critical of the government or thalitical social system espoused by the governmantnever

be considered to be a necessary restriction oflémeeof expression” (at paras. 38 and 39).

126pCc, paras. 107-108.

1271 ubanga Confirmation Decision, para 347.

128 See article 7(1)(h): “Persecution against any fiflable group, or collectivity on political, radianational,
ethnic, cultural, religious, gender as defined lagaaph 3, or other grounds that are universaltpgaised as
impermissible under international law, in connettigith any act referred to in this paragraph or anyne
within the jurisdiction of the Court”. See also pigion 7(1)(h) (2) and (3) of the Elements of then@: (2) The
perpetrator targeted such person or persons bymeaafsthe identity of a group or collectivity orrgeeted the
group or collectivity as such.

(3) Such targeting was based on political, raciatjonal, ethnic, cultural religious, gender (afiraal in article

7, paragraph 3 of the Statute, or other grounds$ #na universally recognised as impermissible under
international law.
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not been established that the PNU supporters/Kikii§isii/Kambas were targeted, or

most importantly that Ruto was aware that the PNppsrters were targeted. On this

basis alone, it will be difficult for the PTC tonfi that there are substantial grounds to
believe that essential contributions were made tdsvdhe realisation of the crime of

persecution.

131.Ruto’s essential contributions have been allegedbdp provision of funds, transport,
petrol, telephones, guns, ammunition and grenadsswell as instructions to the
perpetrators. Ruto is also said to have appoiriteetcommanders to oversee the attacks.
In addition, Ruto allegedly spoke publicly aboutWNupporters/Kikuyus/Kisii/Kambas
in derogatory terms, thereby indoctrinating theuakperpetrators, or promised rewards to
the actual perpetratot$’

132. The Prosecution must demonstrate the truthfulnEfisese allegations. In this regard, the
Prosecution relies on the redacted transcripth@fsame unreliable withesses’ testimony
as for the meetings. Many of the allegations areotmborated and stem from one
unreliable and anonymous witness offyThe Defence therefore relies on its arguments
above, at the confirmation, and those set out inekrB.

133.Even if the Prosecution had been able to show Rwb made the contributions, the
Prosecutor must further demonstrate that theseribatiobns were essential for the
commission of the crimes charged. The Prosecutiost itherefore show that Ruto could
have frustrated the execution of the common plazotamit murder, forcible transfer and
persecution by failing to make these contributions.

134. The Defence submits that the Prosecution failegstablish substantial grounds to believe

that Ruto did as alleged and, even if he did, bi®as have either not been directed to the

129pCC, para 102.

130 Wwitness 6 only, DCC, Annex B, page 151,“At theseparatory meetings and events, RUTO, KOSGEY and
others planned logistics regarding weapons (madgéstarage for traditional weapons)”; DCC, Annexpage
153,“At these preparatory meetings and events, RUIR@SGEY and others informed perpetrators of trengl

to attack other areas and their progress.”

Witness 8 only, DCC, Annex B, page 155, “Subordisab RUTO and KOSGEY were Network perpetrators
(Network subordinates) who were also part of themmn plan. They included financial contributorsliming
businessmen.”

Witness 1 only, DCC, Annex B, page 162, “RUTO uaattPNU rhetoric at preparatory meetings and events to
create an atmosphere of al®NU sentiment and fear among PNU supporters.”

Witness 1 only, DCC, Annex B, page 169, “Servingcasduits between RUTO, KOSGEY and the direct
perpetrators, Network Subordinates ensured theigoovof sufficient funds to execute the attacks.”

Witness 1 only, DCC, Annex B, page 169, “Servingcasduits between RUTO, KOSGEY and the direct
perpetrators, Network Subordinates ensured contisigsapport of the direct perpetrators of the compian.”
Witness 6 only, DCC, Annex B, page 181, “RUTO ardSGEY reported on the progress of the overall plan”
Witness 6 only, DCC, Annex B, page 222, “subordisaand direct perpetrators were fully integratead the
Network”
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commission of the crimes at all, or they were nsdeatial for the commission of the

crimes.

Funds and Logistics

135. The Defence notes the Prosecution’s failure to gpecedany tangible evidence to support
the allegations from the prosecution witnesses.ablgt it failed to produce any
transaction receipts, bank statements or otherree@vidence demonstrating that the
purchases of logistical items occurred. Such ewvdeis readily available in a well-
functioning State such as Kenya, if it exists. Thbhe Prosecution should not circumvent
its obligation to produce the best evidence to @uwurt by relying on anonymous

witnesses whose reliability and credibility is clgajuestionable.

Guns, grenades and ammunition
136.The Prosecution has alleged in the DCC that Rutoviged guns, grenades and

ammunition to the direct perpetratdf.However, nowhere in the DCC does it say that
anyone died from gunshot wounds. On the contréwgy,RCC speaks about perpetrators
armed with traditional weapons, machetes (pangaspaws and arrows?

137.Evidence from prosecution witnesses also contradibe assumption that guns and
grenades were used for the commission of the crohagged. Instead, the evidence refers
to people being chopped to deédththroats slit** use of machet&¥, people hacked to
death*®, shot by bows and arrow$ and others burned to dedatf.

138. The CIPEV Report provides an analysis of causeeathd per district and clearly shows
that the highest number of gunshot wounds were @stéfn Kenya, particularly Kisumu
and not the Rift Valley*® The Commission concludes that “since no evidewocéhe
contrary was ever shown, police were responsiblali@¢ases of shooting*

139. This evidence clearly undermines the evidenceRuab delivered guns, ammunition and
grenades. It is highly unlikely that the perpetratovould not have used those fire

1311CC-01/09-01/11-261-AnxB, DCC, p. 69.
1321CC-01/09-01/11-261-AnxB, DCC, p. 126.
1331CC-01/09-01/11-261-AnxB, DCC, p. 128.
1341CC-01/09-01/11-261-AnxB, DCC, p. 129.
1351CC-01/09-01/11-261-AnxB, DCC, p. 129.
1361CC-01/09-01/11-261-AnxB, DCC, p. 130, 136.
1371CC-01/09-01/11-261-AnxB, DCC, p. 130-131, 144.
1381CC-01/09-01/11-261-AnxB, DCC, p. 135, 146.

139 EVD-PT-OTP-00004 at 0687.
140 EVD-PT-OTP-00004 at 0716.

No. ICC-01/09-01/11 35/50 24 October 2011



ICC-01/09-01/11-355 24-10-2011 36/50 CB PT

weapons if they had them rather than their trad#fioveapons in attacking the PNU
supporters/Kikuyus/Kissis/Kambas.

140.In addition, Witnesses 1, 2, 6 and 8 allege thapdfai supplied the weapofis.
However, as demonstrated at the confirmation hgaaimd shown in Defence exhibits,
Kapondi was in prison from 17 April 2007 until 14&&mber 2007 and could not supply
the weapons as allegéH.It is significant that the only source of the weap according
to all the Prosecutor’s withesses was solely tielsapondi.

141. Accordingly, the Prosecution clearly failed to dersivate that Ruto provided any guns,
ammunition and grenades to the direct perpetraliis is particularly so because the
Prosecution failed to produce any receipts or ottagible evidence of weapons

purchases®

Election of commanders

142.In its Summons Application, the Prosecution naneded commanders who were elected
by Ruto to oversee the attackéHowever, at the confirmation hearing, the Proseout
produced a chart listing two commanders only (Ciyetutand Cherambos). The Defence
is taken by surprise by the sudden omission othird commander notwithstanding that
all the witnesses refer to three commanders (ChetuCherambos and Koechy.

143.The Prosecutor disbelieves all its witnesses irpeess of the existence of three
commanders. It is strange for the same Prosecatexpect the judges to believe the
account he has himself disbelieved.

144.The various witness accounts on the election ofdt®mmanders who were allegedly
tasked to oversee the attacks are inconsistenhedétl states that the commanders were
elected on 2 November 206%.By contrast, witness 2 states that the commanders
elected on 14 December 2087.Witness 8 provides yet another date for this &act

namely 30 December 2068 Cherambos, one of the alleged commanders, theardy

! Witness 1: EVD-PT-OTP-00149 at 0589; EVD-PT-OTR&D at 1101; Witness 2: EVD-PT-OTP-00800 at
0209; Witness 6: EVD-PT-OTP-00382 at 0015-0016; H¥YDOTP-00483 at 0195; Witness 8: EVD-PT-OTP-
00544 at 0588; EVD-PT-OTP-00547 at 0715; and EVD&AIP-00551 at 0526.

“? See EVD-PT-D09-00043.

143 1CC-01/09-01/11-T-5, 1 Sept 2011, p. 45 (notingttthe sum of 1.2 billion allegedly available fdret
purpose of perpetrating violence has not been pioVv€C-01/09-01/11-T-11, 7 Sept 2011 (testimorynirRev
Kosgei that Kass FM is not a member of EMO fouratatind that the foundation has not raised such yone

144 |CC-01/09-01/11-224-Conf-AnxA, Prosecutor's Applion Pursuant to Article 58 as to William Samoei
Ruto, Henry Kiprono Kosgey and Joshua Arap Sanddé&ember 2010, para. 80.

14> See for example, EVD-PT-OTP-00273, EVD-PT-OTP-@)Z8/D-PT-OTP-00285.

“EVD-PT-OTP-00152 at 0718, EVD-PT-OTP-00153 at 00881.

“EVD-PT-OTP-00222 at 0140.

“$ EVD-PT-OTP-00543 at 0555.
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of them who testified under oath in front of thelges, testified that he did not attend any
of the alleged meetings and therefore could noeHasen present for any electid.
Given these inconsistencies in the various accouhés Defence requests the Pre-Trial

Chamber to accept Cherambos’s evidence which wiasomtradicted by the Prosecution.

Anti-PNU/Kikuyu/Kisii/Kamba rhetoric
145.The Prosecution alleges in the DCC that Ruto’s eagent with the common plan and

contribution to its realisation can be deduced famti-PNU/Kikuyu/Kisii/Kamba rhetoric
at political meetings in the run up to the electimnalleging this, the Prosecution relies on
witnesses 2 and 8°

146.In order to establish that Ruto made an essentialribution to the crimes alleged by
giving anti-PNU/Kikuyu/Kisii/Kamba public speeches,must be established that such
speeches were indeed given. In this regard, theridefreiterates that the reliability and
credibility of Witnesses 2 and 8 are in dispute.

147.The Defence also notes that the Prosecution prodooebroadcasts, tapes, recordings,
newspaper or other contemporaneous reports whichbmmrate the witnesses’ allegations
that Ruto made inciting anti-PNU/Kikuyu/Kisii/Kamhaublic speeches. This is rather
surprising, given that Ruto is a public figure wa@sovements are constantly followed by
the Kenyan media. If Ruto made any inflammatoryespes, they would surely have been
reported somewhere at the time. The fact that theseRution produced no such
contemporaneous report, but instead chose to mlyrweliable, anonymous witnesses
only, should cause the PTC to find that the Prasacuailed to establish substantial
grounds to believe that Ruto made any of the allegegeeches. This submission is
supported by the recent dismissal by the Chamb#redCTR case dBizimungu et abf
an allegation of incitement over the radio, whichswalleged by one witness without

corroboration of the actual transcripts of the bizest:>*

149 prosecutor v. Ruto et diCC-01/09-01/11-T-7-ENG, 3 September 2011, p. D633.

1% EVD-PT-OTP-00222 at 0137; EVD-PT-OTP-00539 at Q39D-PT-OTP-00544 at 0588; EVD-PT-OTP-
00545 at 0649; EVD-PT-OTP-00548 at 0752; EVD-PT-@DB51 at 0840; EVD-PT-OTP-00551 at 0846;
EVD-PT-OTP-00552 at 0855. It is noteworthy that th€C says that Ruto OR Kosgey (not specific)
participated in meetings where they said they hawget rid of the weeds. (Annex B page 143). Howgetlgs is
based solely on the summary of an anonymous, n@nviftness statement, alleging that “Politicianduding
William RUTO, Sally KOSGEI, Henry KOSGEY and Rai@DINGA referred to the need to get rid of the
Kikuyu from their area. Henry KOSGEY would incite Kalenjin saying that people had to get rid of the
"weeds" (Kikuyus); he used inflammatory rhetoriewery meeting” (KEN-OTP-0051-0724).

31 prosecutor v. Bizimungu et alGTR-99-50-T, Summary of Judgment of 30 Septemibdr1? para. 55.
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148. The Defence further reiterates the above observdhiat politicians have a great leeway
to make inflammatory speeches, which should noédpeated with incitement to commit
murder, forcible transfer and persecutich.

149. Assuming that Ruto made anti-PNU/Kikuyu/Kisii/Kamistatements, the Prosecution
must then still establish that these statementsuatad to essential contributions to the
execution of the alleged common plan. For this, Phhesecution must demonstrate that
there was a causal nexus between the statementseaodmes charged. Such a nexus can
only be established where the Prosecution idestiflee perpetrator who heard the
statement and provides evidence that he commitiedrimes charged as a direct result of
hearing the statemeht In order for the Prosecution to do so, there cabeotoo long a
time lapse between the inciting statements anddhenission of the crimés? The ICTR
Appeals Chamber held that statements which conétbio the ‘general climate of
violence in a country’ were insufficient to proveat there would have been a link
between the publication and the commission of aifiperime

150. In the instant case, the Prosecution produced iteeee of such a nexus between Ruto’s
alleged inciting statements and the crimes comdahiffis is particularly so given that the
dates on which he allegedly made these statementa@stly unspecific, and most of the
perpetrators have not been identified. Thus, ifigossible to establish whether they even
heard Ruto speak and that they committed the cranesdirect result of that.

151.In addition, most of the victims have not been td&d and their ethnicity or political
party has not been established. The Prosecutidedfao show that the perpetrators
targeted PNU supporters/Kikuyu/Kisii/lKamba as aulesf Ruto’s speeches allegedly
inciting violence against PNU supporters/Kikuyufisamba. If such speeches were
even given, and if Ruto intended them to resultmurder, forcible transfer and
persecution of PNU supporters /Kikuyu/Kisii/lKamliagen at best he failed in his attempt
given that none of the victims can be identifiedP&8J supporters.

152.1n conclusion, the Prosecution failed to estabéishstantial grounds to believe that Ruto

made any essential contribution towards the rdaisaf any of the crimes charged.

(c) Prosecution failed to establish Ruto’s control

132 prosecutor v. BikindilCTR-01-72-T, Judgement, 2 December 2008.

133 prosecutor v. NahimanaCTR-99-52-A, Judgement and Sentence, 28 Noven®@T, para. 505.
134 Nahimana Appeal Judgement, para. 513.

15 Katanga Confirmation Decision, para. 519.
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There are no substantial grounds to believe that trganisation consisted of an

organised and hierarchical apparatus of power

153.In order to show that the organisation consistarobrganised and hierarchical apparatus
of power, it must be demonstrated that the org#inisdas a defined leadership structure,
and a culture of compliance/obedience such thatéf person fails to implement an order,
that person will be automatically replaced by arotivho will**° There must also be a
method of ensuring compliance through the strustwiethe organization i.e. through
disciplinary measures, installing compliance thtougilitary training/indoctrination,
providing significant financial incentives or disentives:>’

154. Although this notion has been applied to politistlictures, they were political structures
which included a repressive military/security comgot, and which acted in a dictatorial
rather than a democratic manner, i.e. the Jundagentina in the Videla case®

155. Nothing of this kind has been demonstrated in ttesgnt case. The ‘Network’ has no
official status or an official existence. It corsi®f a handful individuals including Ruto
who are tied together mainly by their politicalikdition or their ethnicity and on the basis
of their alleged intention to expel and punish P&Upporters / Kikuyu / Kisii / Kamba by
murdering, forcibly transferring and persecutingrth The Prosecution failed to produce
any evidence showing that the ‘Network’ had anyighio punish its subordinates or to
take any disciplinary measures against them. énigrely unclear from the evidence by
what means the ‘Network’ managed to secure auteneatinpliance with its orders and
what power it had to force a large number of pedplparticipate in the commission of
crimes against PNU supporters / Kikuyu / Kisii /riflaa.

156. It has previously been noted that none of the agteigpetrators have been identified. The
suggestion is that they are ODM affiliates or merabef the Kalenjin ethnic tribe.
However, even this has not been established. & isal mystery how many potential
perpetrators were ready to take over from any slibate who would refuse to follow the
orders of the ‘Network’. Thus, the Prosecutionddito establish substantial grounds to
believe that the ‘Network’ consisted of an orgadis&d hierarchical apparatus of power.

Rather, it appears to be an informal, unofficialisture of a group of private individuals

1%6 Katanga Confirmation Decision, paras 511-514.

157 Katanga Confirmation Decision, para. 519.

138 v/idela JudgmentNational Appeals Court (Criminal Division) foreéhFederal District of Buenos Aires
(Camara Nacional de Apelaciones en lo Criminal yré€axional Federal de la Capital Federal) Buenioesi9
December 1985.
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who have no apparent power over any other indivedudo relationship between the
different hierarchical levels of the ‘Network’ dra several branches has been established,
157.1t is particularly striking that the political leadof the ODM, Raila Odinga, is said to have
played no part in the ‘Network'.
158. A number of the Prosecutor’'s withesses were caitegjothat Raila Odinga was at the
head of the Network’s hierarchy and additionallydad the criminal activities of the

Network®°

The Prosecutor disbelieves this account of higegises. It is perplexing that
he expects the judges to believe on the “substagt@nds standard” that which he

himself does not believe.

There are no substantial grounds to believe thabRad control over the organisation
159.In order to demonstrate that Ruto had control akeralleged Network, the Prosecution

must produce evidence showing that he was the gmastd’ of the criminal plai®

160. The Prosecutor’s evidence failed to show the mistiip between Ruto and the direct
perpetrators. The only suggested commonality betweem is their ethnicity. However,
as the ethnicity of the perpetrators is not pleadatle DCC, this cannot be the ground on
which to establish Mr. Ruto’s control over the padrptors.

161.In any event, at best, it has been shown that Rwde influential in the Kalenijin
community, which is insufficient to demonstratettih& had control over them or any
organisation that focused on Kalenijin interé&tsThe Kalenijin tribe is not a homogenous,
hierarchically organised entity, which is capabldeing subject to the effective control
of one individual:®?

162. The Prosecution and its witnesses have insisteécRi® held such a high position in the
Kalenjin society that if he asked for the violengestop, it would have stopped. Yet, there
is evidence that he did repeatedly call for peaceery strong and clear terms, starting on
1 January 2008 No one, however, took heed and the violence coatin This negates
the prosecution’s theory that Ruto was the ‘mastatirof the criminal plan or that he

exercised effective control over the perpetrators.

159 See chart drawn by Witness 6: EVD-PT-OTP-00399.

160 K. Ambos ‘Article 25 Individual Criminal Respondliby’, in Triffterer (ed.) Commentary on the Rome
Statute of the International Criminal Court — Olysels Notes Article by ArticldHart Publishers, Oxford 2008
at p. 750.

¥1pcc, paras 115-6.

182 EVD-PT-D09-00051at 0008 (elevations of Kalenjidifiians are only symbolic gestures of appreciatio

183 See below, paras 169.
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There are no substantial grounds to believe thatdkecution of the crimes was secured
by almost automatic compliance with the ordersessby the suspect
163.In order for the actions of physical perpetrataysbe attributed to the defendant, the

Prosecutor must establish that the “direct and iphalyperpetrator is nothing but a cog in
the wheel that can be replaced immediaté$.”

164.1t has been argued that the Prosecutor must dematghat the defendant exercised
effective control over the physical perpetratorad d@hat the actions of the physical
perpetrators were causally linked to the commom,pde& opposed to being triggered by
independent events or through the individual vatitiof the physical perpetrators. The
latter would be the case if the actions of the majsperpetrator were occasioned by
personal antipathy towards the victims or desirgoysonal economic gain.

165. Accordingly, the Prosecution must show to the ‘saib$al grounds to believe’ standard
that the physical perpetrators who allegedly coneditall of the crimes in different
locations were under the effective control of Rutas opposed to random local persons.
The Prosecution failed to do so. It is insufficiémidentify a few physical perpetrators in
one locality who had attended a political meetinthwRuto because that does not suggest
that all the physical perpetrators in that localitggre under the control of Ruto.

166. Moreover, the fact that a physical perpetrator maye attended a political rally does not
in itself demonstrate that the physical perpetratonmitted the crime out of compliance
with a common plan, or due to his obligation to ptyrwith orders or directions from
Ruto. Persons who attend a political rally arelfike have their own political beliefs, and
their own motivation to retaliate if they believtht they had been disenfranchised by the
election results. The Defence submits that the derdgon failed to prove that what
occurred was not a spontaneous outburst of angkviatence of random people wholly

outside Ruto’s control.

(d) Prosecution failed to establish Ruto’s intent

There are no substantial grounds to believe thabRund Kosgey were mutually aware
and accepted that implementing the common plan dveegult in the fulfilment of the
material elements of the crimes

167. As aforementioned, the requirement that the compian will result in the fulfilment of

the material elements of the crimes means thattlesecution must establish that the
three crimes of forcible transfer, murder, and @ewnsion were necessary components of

the common plan, and not just possible or evengligbconsequences.

184 Dissenting Opinion of Judge SchombuPgosecutor v. GacumbitsAppeals Judgment, 7 July 2006, para 20.
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168. Ruto’s alleged intent to commit murder, persecutmal forcible transfer on large scale
wholly contradicts Ruto’s conduct before and after violence had taken off. Some days
before, Ruto is held to have made several attetoftalm down the situatiot§®

169. Once the violence had started, Ruto regularly délbe peace. On 1 January 2008, ODM
leaders led by Ruto appealed to Kenyans to remadm and observe peace saying, “We
have said very clearly and loudly that we want acpeéul nation; we are asking Kenyans
wherever they are across the country that we waptdtest against what happened to us
in this country but we want to do it peacefully. \Alghor any acts of violence, any acts of
looting, any acts of destruction of property whishunnecessary. We are telling our
people across the country that burning propertgtrdging life, engaging in acts of
violence...is actually against the democracy wefigtging for. We want every Kenyan to
be heard, to participate in...freedom of assoaiasiod freedom of expression, but within
limits of peace.*®® On 1 January, 2008, it was never in the mind dbRiat there will be
ICC proceedings. This is contemporaneous spee@mdiy Ruto asking for calm.

170.The ODM as a whole led by Raila Odinga and WilliRuto also repeatedly called for
calm during the violence. In one press confereratd n 2 January 2008, Raila calls for
mass action with Ruto interjecting that it will lpeaceful mass actidfi’ In the same
peace conference, Raila asks Kenyans to desistdmsnof hooliganism and thuggéefy.

In another similar press conference on 16 Janu@®8,20DM called the protests [they
were initiating] passive, non-violent resistanceséek redress over the election restfts.
On 13 January 2008, Ruto and other members of Oddh@ded a church service where
they again appealed for cafff. Also, Sang regularly called for peace through Kl

during the violencé’

Ruto was unaware of the factual circumstances @malbliim to exercise joint control over

the commission of the crime through another person

171. The suspect must be aware of the role of the palypierpetrator in implementing the

common plan, the means by which the compliancé@physical perpetrator is obtained,

185 EVD-PT-OTP-00306 at 0047-8.

166 EVD-PT-OTP-00378 at 0225.

167 EVD-PT-D09-00053 at 0006.

168 EVD-PT-D09-00053 at 0006.

189 EVD-PT-D09-00053 at 0005.

10 EVD-PT-D09-00054 at 0014

11 EVD-PT-D11-00011 at 0014; EVD-PT-D11-00010 at 008 D-PT-D11-00018 at 0010, EVD-PT-D11-
00019 at 0021, EVD-PT-D11-00023 at 0046, EVD-PT-DDD25 at 0061, EVD-PT-D11-00026 at 0072, EVD-
PT-D11-00028 at 0081, EVD-PT-D11-00032 at 0109; E¥DD11-00017 at 0007.

No. ICC-01/09-01/11 42/50 24 QOctober 2011



ICC-01/09-01/11-355 24-10-2011 43/50 CB PT

and the fact that the physical perpetrators weiaggto commit the crimes of forcible
transfer, murder and persecution in the localitieguestion.’?

172.The suspect must also be aware of the essentialenat his contribution to these crimes,
and that he possesses the power to frustrate thienmentation of the crimes, should he
choose to do st2 The Prosecution failed to produce any evidenceeiation to these

issues.
VIl. DEFENCE EVIDENCE

173.The Defence presented to the PTC two live witnedgkes Cherambos and Mr. Murei.
Additionally, video recordings of the whereaboutd\y. Ruto at the material time were
presented’* Contemporaneous newspaper recordings and a fietherthe Commissioner
of the Kenya Prison Service showing Mr. Kapondislease from prison were
presented’®> The cumulative effect of this evidence is to desiolthe fundamental
features of the Prosecution’s case. Consequendynwte the Chamber to make a finding
that the Prosecution has not established subdtagit@nds to believe that Ruto
committed the crimes charged in view of the defengdence.

174. Apart from the evidence referred to in the precgdmaragraph, the Defence presented
written statements and sworn affidavits from margpesses drawn from different ethnic
communities, social standing, political persuasiod religions.’® The evidence of these
witnesses is, in a nutshell, that the post electimlence was spontaneous, that the
suspects bear no responsibility for the violend¢st tthe weapons used were crude
weapons and there were no guns, grenades nor ljadecy in the hands of civilians. The
only use of guns was by the uniformed police penstn

175. All the statements and affidavits were made volulytdy the witnesses based on their
personal knowledge and recollection of the events.

176.The Prosecution during its closing submissions angaras 28 and 29 of its Bri€f,
criticizes the affidavits submitted as evidencetly Defence on the basis that they are

brief and contain formulistic and unnatural langelaghe Prosecution suggests that this

1721CC-01/09-01/11-01, Summons Decision, 8 March 2@hta. 40.

1731CC-01/09-01/11-01, Summons Decision, 8 March 2@hta. 40.

174 Alleged 2 November 2007 meeting — Ruto in KapkéatD-PT-D0300054 at 0020); Alleged 14 December
2007 meeting — Ruto in Amagoro (EVD-PT-D09-000540@13); Alleged 22 December 2007 meeting — Ruto
elsehwere (EVEPT-D09-00054).

" EVD-PT-D09-00043.

178 See |CC-01/09-01/11-268-AnxA, List of Mr. Ruto’silence and/iva VoceWitnesses, 17 August 2011.

Y7 prosecutor v. Ruto et diCC-01/09-01/11-T-12-ENG, 8 September 2011, p 5-6.
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weakens the probative value of the statements essen behalf of Ruto. The Defence

rejects the notion that the similarity in languadetracts from the genuineness or
reliability of the information stated therein. Raththis is a result of how the statements
were taken, as customarily done in Kenya and atbentries where counsel drafts formal

court documents such as affidavits. The witnesgese asked relevant questions by
counsel and responded accordingly. The affidaviesrewdrawn by an independent

advocate, in standard language. Thereafter thdaaifs were commissioned by a third

advocate, at which time the witnesses were askedrfirm that the affidavit captures the

essence of his testimony.

177.In such a scenario, it is not possible to claimfhes Prosecution does, that because the
statements were drafted in part by others, that #ne not the witnesses’ recollections of
their own personal experiences and knowledge. @tgement is fully supported by the
ICC jurisprudence on victim applications which rkegly show striking similarities.

178. For instance, the Chamberlinbangaheld that the “similarities between the applicasio
are unsurprising and do not in any way undermiedr tredibility”.*’® The Single Judge
of this PTC has made a similar observation in retspeallegedly similar, and sometimes
even identical language used in the victims apfitioa’ "

In this respect, the Single Judge considers thatfélctor does not ground per se
the rejection of the concerned applications. Ingdemsl already clarified, the
assessment as to the credibility of the applicah#dl be conducted in light of the
specific circumstances of each application. Inipaldr, the Single Judge is of the
view that applications using a similar descriptioinfacts could still reflect the
applicants’ own accounts of the events, when, iate, the applicants were
assisted in filling in the form by the same persorthey refer to the very same
specific events.

179.The Defence invites the Chamber to disregard tresdeution’s suggestion that the
language and style used in formal documents sudffaavits weaken their probative
value. The court should consider the essential ecdntthrust and substance of the

affidavits and statements.

VIIl. DEFENCE’'S OBJECTION TO THE VICTIMS' APPLICATI ON TO ADD
CHARGES

178 prosecutor v. LubangaRedacted Version of the Decision on the Applaragiby 7 victims to participate in
the proceedings, ICC-01/04-01/06-2764-RED, 25 2004/1, para. 25.

179 prosecutor v. Ruto et aDecision on Victims’ Participation at the Confation of Charges Hearing and in
the Related Proceedings, ICC-01/09-01/11-249, (3ra.
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180. The Defence submits that the PTC should rejectMitéims’ Legal Representative’s
request to add charges on the following groundsA(iicle 67(7)(c)(ii) does not give
jurisdiction to amend charges based on a new sefadk as the Victims Legal
Representative has sought; (i) An amendment instigke and extent proposed by the
Victims Legal Representative amounts to interferingh the Prosecutor’'s statutory
mandate to determine what charges to present td.cdruto relies on the elaborate
submissions fully set out in paragraphs 153 to ihi78ang’s Confirmation Brief on this

issue which we request the Chamber to consider.

IX.  JURISDICTION

181.In response to th€orrigendum to “Prosecution’s Response to the DedeGhallenges to
Jurisdiction” filed 16 September 2011’ and the Observations of the Victims’

181 the Defence submits a number

Representative on the Defence challenges to jatisdi
of observations. The defence refers to the argusnsett out in itdefence Challenge to
Jurisdiction’®?

182.In a recent decision concerning an article 15 Aggtion Cote d’lvoire PTC lll, while
not taking an explicit position in respect of thigezia for an organisation for the purposes
of article 7(2)(a):®® touched on the subject. The Chamber adopted thieite of an
organised armed group as a party to a non-intematiarmed conflict, as defined in
article 1(1) of the Second Additional Protocol he tGeneva Conventions. This definition
mirrors the definition proposed by the dissentindge save that it is even narrower as it
requires the armed group to have territorial cdrfto

183. The majority and dissenting views represent twdedst schools of thought and each
receives some academic support. The main distimajupears to be that the majority

approach is focused on victimhood rather than thenmar in which the alleged

1801CC-01/09-01/11-334-Corr, filed on 20 Septembet 20

1811CC-01/09-01/11-332, filed on 16 September 2011.

1821CC-01/09-01/11-305, filed on 30 August 2011.

183 pre-Trial Chamber IlI stated: “The Chamber notest there is disagreement within the jurisprudesfcthe

Court on the criteria required for a group to citngt an organisation for purposes of Article #ted Statute. In
the present case, the FRCI fulfils the criteria d&or organised armed group as a party to a nomuienal

armed conflict, and so inevitably it qualifies as @ganisation within the context of Article 7 dfet Statute.
Therefore, it is unnecessary to consider this idsuher”. See Decision Pursuant to Article 15 loé tRome
Statute on the Authorisation of an Investigatioto ithe Situation in the Republic of Céte d'lvoil€C-02/11-

14, 03-10-2011 (“Céte d'lvoire Decision”), para- 99

184 Cote d'lvoire Decision, para. 119; C. Kress, ‘Ga ©Outer Limits of Crimes against Humanity: the Gzpt of

Organisation within the Policy Requirement; SomédRéions on the March 2010 ICC Kenya Decision’jden

Journal of International Law, 23 (2010) 855, at@ay 862.
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perpetrators are organised. The majority critergweks to avoid adopting a rigid
definition of ‘organisation’ preferring to leaveetlguestion to be determined on a case-to-
case basis. Attractive as the majority view maynsiput is also dangerously loose and
contrary to the wishes of many of the ICC membettest as well as potential member
States.

184.The alternative and more favoured view, acadenyical more protective of State
sovereignty and narrower in terms of the critedaqualify under article 7(2)(a). The
broader approach is more attractive to those schelho envisage an ICC with greater
power to exercise jurisdiction. Such scholars mayrdductant to place restraints on the
ICC, particularly where the State itself is peregivas unable or unwilling to prosecute
perpetrators of mass atrocity. This view seemsatemotivated Darryl Robinson, one of
the drafters of article 7 of the ICC Statute, tgpress his preference for the majority
approach in a recent website fordifi Robinson also recognises that the more stringent
approach advanced by the dissenting judge “haacédtt support in thoughtful and well-
reasoned recent scholarship”, and refers to thigrosgh as “internally coherent,
reconcilable with limited doctrinal authorities amdnsistent with a sound theory of
crimes against humanity®® He merely suggests that the majority approach lelsds
itself to support and that both the majority anel dissent provide compelling arguments.

185. The next issue raised is the question whethergigei is even a jurisdictional question.
The Defence submits that it is. Pre-Trial Chamben Ithe Kenya cases, and Pre-Trial
Chamber Il in the Situation in Cote d’lvoire, hatreated this question as being directly
relevant to the assessment of whether the allegafial within the jurisdictiorratione
materiae of the Court®’ Crimes against humanity, by definition, are arrision into

state sovereignty and this motivated a cautiousroggh to ensure that the crimes

18 Darryl Robinson blog on Ejil Talk re your juristiiznal challenges - Essence of Crimes against Hitgnan
ﬁgised by Challenges at ICC. EJIL Analysis 27 S2pil athttp://www.ejiltalk.org/category/ejil-analysis/
Ibid.
187 |n the table of contents in the Kenya Investigatidecision (Decision Pursuant to Article 15 of fReme
Statute on the Authorization of an Investigatiotoithe Situation in the Republic of Kenya, ICC-@&:1B-Corr),
the element of ‘organisational policy’ along witietother elements of Article 7 is listed underV¥hether there
is a reasonable basis to believe that crimes aghinsanity within the jurisdiction of the Court leabeen
committed’, and under the further sub-title ‘Juiisidn ratione materiaé In the Céte d'lvoire Decision, Pre-
Trial Chamber 1l indicated that it would “first amine whether i) there is a reasonable basis ieusethat the
alleged crimes committed in Céte d'lvoire fall viittone or more categories of crimes referred tarticle 5 of
the Statute (jurisdiction ratione materiae)...” (p&a). The Chamber, then in a section entitledJ&idiction
Ratione Materiae’, sub-titled ‘1. Crimes Againstrhnity’, set out the contextual elements of criragainst
humanity (including, naturally, the requirement‘ofganisational policy”) (para. 29) and proceededhalyse
the alleged acts, “both with regard to contextuaments and underlying acts” in order to reachtard@nation
of whether the acts fell within the jurisdictiorticmme materiae of the Court.
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committed required international interventifi. Accordingly, as was pointed out by
Bassiouni, the ‘policy’ requirement is jurisdictanin that it “transforms crimes that
would be national crimes into international on&8”.

186.The Prosecution and Victims’' Representative furtheaintains that the complaints
regarding the lack of specificity and evidence dbform part of a jurisdiction challenge.
The Defence respectfully disagrees. There mustssacdy be an evidentiary test when
considering whether the policy requirement has bmenplied with, which can only be
tested if the factual circumstances are considéredlo this adequately, it is important to
have sufficient specificity in the DCC.

187.When the Pre-Trial Chamber first considered thaassf jurisdiction, it first set out the
legal definition of ‘organisational policy’ and thessessed the facts to consider whether
they matched that definitiofi® It looked at similar issues as did the Defenceitsn
Challenge to Jurisdictionnamely the extent to which the crimes were omggthiand
funded. It made its assessment on a “reasonabilengsato believe” standard and found,
“bearing in mind the nature of the present proasgsli the low threshold, as well as the
object and purpose of this decisidi* that crimes against humanity had been committed
on Kenyan territory. It made this finding “withoptejudice to any further submission by
the Prosecutor or finding by the Chamber to be npanlsuant to a different threshold at a
later stage of the proceedings in the context®fituation in Kenya®?

188. Two conclusions can be drawn from this reasonimgt, fthat evidentiary submissions, as
part of a jurisdiction challenge, are not only aléa but also necessary to demonstrate
that the policy requirement has not been met; awbrsl, that it is still open to the
Chamber to reach a different conclusion at thigestgiven the higher standard of proof
which it has to apply to the issues raised before i

189. At present, the Pre-Trial Chamber must determinetidr the case before it should
proceed to trial. Part of that assessment is taélestge to jurisdiction which the Pre-Trial
Chamber has included in the confirmation proceeslifitnis being the case, the Defence
submits that the higher standard of “substantialigds to believe” should be applied to
the evidentiary assessment necessary to determie¢her the crimes charged were

committed pursuant to an organisational policy @imgs qualify as crimes under the

18 See also: Defence Challenge to Jurisdiction, p2&s27, 38.

189 M. Cherif Bassiouni, Legislative History of theténnational Criminal Court: Introduction, Analysisd
Integrated Text, ® Ed., p. 150-151.

1% Kenya Investigation Decision, paras. 115-128.

%1 1bid, para. 73.

192\bid, para. 74.
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jurisdiction of the Court. This makes sense, asetidentiary assessment does not go to
the guilt of the suspects charged with crimes agadmmanity; but to whether crimes
against humanity were committed.

190. Were the Pre-Trial Chamber to apply the “reasongbbeinds to believe” standard, as it
did in its initial assessment of this jurisdictibmaatter, an over-formalistic and artificial
situation would be created. Indeed, this would mewsat the Pre-Trial Chamber would
have to approach the evidence in two ways: (1) @neaconfirmation lower standard of
“reasonable grounds to believe” to assess whethnesijurisdiction; (2) on a “substantial
grounds to believe” standard to determine whetherthreshold criteria of crimes against
humanity have been established. Given that theemattbeing considered at the same
time as the confirmation hearing, the Pre-Trial @har should consider the entirety of
the evidence to the “substantial grounds to beliestandard, rather than a two step
standard. Accordingly, if the Chamber finds tha¢réh are no substantial grounds to
believe that crimes against humanity have been dtisunit should decline jurisdiction
in respect of the crimes charged.

191.In the event that the Pre-Trial Chamber agrees i Prosecution and Victims’
Representative that such a determination does mouat to a challenge to jurisdiction
but a determination on the merits, the Defenceuests the Pre-Trial Chamber to find that
there are no substantial grounds to believe thatstispects committed crimes against
humanity.

192.The Defence has already argued that the crimes marecommitted pursuant to any
organisational policy, a view amply confirmed ae tbonfirmation hearing. It is still
wholly unclear what the “Network” is. Details ofsitmembers have not been provided
because they are unknown to the Prosecution. Thegrosecution case is entirely based
on speculation. A network that cannot be defined ltardly be said to be organised and
structured.

193. Rather than pursuant to an organisational poliog,alleged crimes were committed as a
result of spontaneous anger caused by what wagipedcas an unfair election result.
Prosecution Witness 3, for example, states thatvib&ence appeared disorganized,
spontaneous and that he could not see any leapg&t3iVith regards to actual attacks, the
same witness says that he heard shots and thatgrsssion was that the police were the
ones shooting and the “Kalenjin did not have thesgio shoot back'®*

193 EVD-PT-OTP-00220 at 0106.
194 EVD-PT-OTP-00220 at 0109.
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194. Defence witnesses also testified that the violasoméd not have been planned. Professor
Chepkwony was asked by the Presiding Judge why hloeight the violence was
spontaneous. He responded that 52% of the populatidRift Valley voted for ODM
while 48% did not; therefore it would have been asgible for the 52% to plan without
the knowledge of the 4898° Bishop Kosgey also described the violence as speous.
He testified that once the results were known, spwous violence took place in Nairobi
and then Kisumd?®

195.In the CIPEV Report (Waki Commission Report), aorepheavily relied on by the
Prosecution, a number of government officials tgsig to the Commission described the
violence as spontaneoli. Similarly, the Rapporteur's Report, compiled by nan
Rights Watch, International Crisis Group and théidcefof the High Commissioner for
Human Rights also described the election violendeldoret as a spontaneous reaction to
the presidential result§® Also according to the Kenya National CommissionHaman
Rights report, one characteristic of the violenas\its apparent spontanetty.It also
reports that other interviewees reported no elernémianning saying that the violence
was merely a reaction to the poll resaffsThe report also describes the violence as
spontaneous in many other places including Na&RyrBusia, Mumias and BungoRta
Six out of the eight provinces experienced violeané the Rift Valley was not hit the
hardest. The violence in other provinces has bemstribed as spontaneous and Rift
Valley is no exception. Finally, the Chairman of thorth Rift Branch of the Law Society
of Kenya wrote a statement noting that, “the vickethat erupted was spontaneous and so
abrupt that it caught most people, including thtessecurity agencies, unawarés.He
gives four reasons why the violence was spontanéutlading the fact that if any
planning took place it would not have escaped ttbhention of the Kenyan Security
Agencies’®

196. Should the Chamber come to the conclusion thatpibs-election violence was not
spontaneous but planned, the Prosecution has heless, failed to demonstrate, to the

required legal standard, a causal link betweewitiience and Ruto.

19 prosecutor v. Ruto et diCC-01/09-01/11-T-10-ENG, 6 September 2011, p. 84.

1% prosecutor v. Ruto et diCC-01/09-01/11-T-11-ENG, 7 September 2011, p. 15.

197 EVD-PT-OTP-00004 at 0447, see also EVD-PT-OTP-G0ft33854 and EVD-PT-OTP-00034 at 4293.
198 EVD-PT-OTP-00041 at 8983.

199 EVD-PT-OTP-00001 at 0137 para 522.

20 EVD-PT-OTP-00001 at 0129 para 482, see also EVBBAP-00250 at 0130.

21 EVD-PT-OTP-00001 at 0098 para 334.

202 EVD-PT-OTP-00001 at 0120 para 441.

283 EVD-PT-OTP-00119 at 0177.

204 EVD-PT-OTP-00119 at 0178.
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197.The Defence requests the Pre-Trial Chamber to theatDefence submissions on the
policy requirement under article 7(2)(a) as part aofjurisdiction challenge. In the
alternative, the Defence requests the Pre-Trialn@iga to find that there are no
substantial grounds to believe that crimes ag&instanity were committed as the alleged

crimes were not committed pursuant to an orgawisatipolicy.

X. CONCLUSION

198. The Defence requests the Chamber to decline taroottie charges against Ruto because
the Prosecution has failed to establish substagt@inds to believe that he committed
any of the crimes charged.

199. 1t is the Defence’s submission that an exhauseweer, evaluation and assessment of the
prosecution evidence can only lead to the conaluiat the Prosecutor’'s case theory
lacks a clear line of reasoning and logic to unuhetipe specific allegations against Ruto.

200. The Chamber may come to the conclusion that thé glestion violence in Kenya was
not spontaneous but planned. However, whichevew \oee takes, whether the Post
Election Violence was spontaneous or planned, tbheeution has failed to demonstrate,
to the required legal standard, a causal link betwthe violence and Ruto.

Joseph’Kipchumba Kigen-Katwa
On behalf of Mr. William Samoei Ruto

Dated this 2% day of October 2011

In Nairobi, Kenya
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