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1. The Defence filed its List of Evidence (“LoE”) on 1 August, which is
comprised exclusively of items that are not contained in the Prosecution’s LoE,
subject to certain reservations.! The Prosecution seeks clarification regarding

the effect thereof.

2. The Defence asserted that “the Defence cannot be expected to present as its
evidence materials which the Prosecution is using to incriminate Mr.
Mbarushimana. The Defence cannot, furthermore, be expected to present — as
evidence — incriminating materials seized from the French and German
authorities the very admissibility of which it is challenging. The Defence will,
however, refer to and distinguish all materials on the Prosecution’s list of
evidence supporting those elements of the charge which are not subject to

procedural concessions” .2

3. The Prosecution notes that, in its first decision on disclosure, Pre-Trial
Chamber I (“the Chamber”) ordered the Defence to file in the record of the
case “the Defence list of Evidence [...] to be presented at the confirmation

hearing” .3

4. The Defence says it cannot be expected to offer Prosecution evidence, but it
does not explicitly state that it will not present any item of evidence, or
portion thereof, including evidence seized by the German or French
authorities, that is contained in the Prosecution’s LoE in support of its case.*

Therefore, if in fact the Defence intends to offer evidence that is not included

1 ICC-01/04-01/10-322-Conf-Anx-A.

2]CC-01/04-01/10-322, para 3 (emphasis added).

3IJCC-01/04-01/10-87, page 19 (emphasis added).

¢ The phrase used, namely “refer to and distinguish”, is conspicuously vague in its meaning.
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on its own LoE, the Prosecution submits that the Defence LoE does not

comply with the Chamber’s order.>

5. The Prosecution submits that the Chamber’s decision obliges the Defence to
identify all the evidence which it intends to present at the hearing. The
purpose of the LoE is to give the opposing party notice of the evidence that
will be relied upon in order to allow it to prepare. If the Defence proffers any
item of evidence as exculpatory,® the Prosecution submits that it “presents”
such evidence as part of its case. The fact that the Prosecution may have
included the item, or any part thereof, on its own List of Evidence does not, in
the Prosecution’s submission, relieve the Defence of this obligation.
Consequently, if the Defence has not complied with its obligation to review
the Prosecution’s evidence for possible exculpatory material in time to identify
such items in their LoE, by the statutorily imposed time limit,” the Prosecution
submits that it cannot be permitted to rely on any such evidence that it may

subsequently discover.?

6. Accordingly, the Prosecution requests clarification that the Defence will not be
permitted to rely on any item of evidence at the confirmation hearing, for the
purpose of presenting substantively exculpatory evidence, which is not

contained on its LoE.

51CC-01/04-01/10-87, page 19, as amended by ICC-01/04-01/10-207.

¢ As opposed to merely discrediting or distinguishing its incriminating effect. Exculpatory evidence
includes evidence presented for the purpose of undermining the credibility of other Prosecution
evidence (See Article 61(6)(b) read with Article 67(2)).

7 Rule 121(6) read with Article 61(6).

8 Ibid. This would effectively allow the Defence to circumvent these provisions. If the Defence has not
complied with this obligation, their remedy is to request more time, not to deprive the Prosecution of
the required notice by presenting exculpatory evidence under the guise of “refer[ring] to and
distinguish[ing]” Prosecution evidence.
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Luis Moreno-Ocampo,
Prosecutor

Dated this 2" day of August 2011
At The Hague, Netherlands
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