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The Defence notes the Prosecution’s unauthorised amendment of its list of
evidence and does not, at this late stage, seek to take issue with the reasoning

proffered for exceeding the order of the Court.

Notwithstanding, prejudice has, once again, been caused to the Defence.

Although the Prosecution asserts that no evidence has been added to its list of
evidence, the Defence has absolutely no idea what items have been removed.
The Prosecution did not provide a version of its amended list of evidence with
tracked changes nor did it supply the Defence with a sequential list of ERNs
which would permit the Defence to cross check and avoid the duplication of

evidence.

As a consequence, the Defence faces the impossible task of assessing which
documents removed from the Prosecution list of evidence now need to be
placed on the Defence list of evidence. All this has to be done in the few days

remaining for the Defence to produce its list of evidence.

The Defence finds it extremely difficult to prepare for the confirmation hearing
in circumstances where, as each day goes by, the Prosecution, for one reason or

another, changes the rules of engagement.
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To conclude, the Defence reserves the right, at the confirmation hearing, to
refer to any document procured by and currently in the possession of the
Prosecution. No prejudice will be caused to the Prosecution which, as the
master of its own documentary evidence, is presumed to be aware of its
contents. In the circumstances, the Defence list of evidence will only include

items not currently in the possession of the Prosecution.
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Nicholas Kaufman

Counsel for Callixte Mbarushimana

Jerusalem, Israel
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