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CONSIDERING THE RIGHT OF VICTIMS TO FILE A RESPONSE TO ANY DOCUMENT
PURSUANT TO REGULATION 24(2) AND IN THIS INSTANCE & RISPONSE TO THE
REGISTRARS REFORT FILED OnN 20 juwEe 2011

INTRODUCTION

This written submission 1s nore:ﬁitated:' by:

1. The need to clarify some important issues arising from the Report of the
Repistrar filed on 20 June 2011, particularly the need to notily the Chambers on
some [actual inaccuracies in that Report as it affects the above victims and their
Legal Representative,

2. Theneed to give true, effective and equitable meaning to Rule 90¢1), 90(2) and
90(3) of the Rules of 'rocedure and Fvidence, as well as Articles 68(1) and 68(3) of
the Rome Statute.

3, The need to ensure that ultimately lepal representation in this case is

meaniryeful and beneficial to the vichins as guaranteed by the Rome Stalute,

A. Factual Inaccuracies in the Registrar's Report

It is submitted that the Report by the Registrar contains material inaceuracies, In
order (o pul these in proper perspective, perhaps, it will be useful to briefly relate
Lhe circumstances that led 1o my being selected by the victims to represent them
in this rase. Shortly, after the occurrence of the unfortunate cvents of 27
September 2007, which resulled in the charges currently before the Chambers,
some active duty Nigerian Military personnel, who were victims of the attack on
MGS Haskanila, approached me in a private capacity, as it is the practice in our
jurisdiction in MNigeria, lo advise thém on their legal rights under Nigerian
Military Law, during the process of the Board of Inquiry, which was ordered by
the Nigerian Military Authorities to investigate the circumstanices surrounding
the incident. 'Through thizs means, & number of the victims became well
acquainted with me. And therefore much later in the year 2009, when the ICC
became seised of the matter, I was the person who formally introduced the

Nigerian victims to representatives of the VPRS who came on a mission to
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Migeria. As a matter of fact, the initial interview of most of the active duty
military personnel vicims from Nigeria was done in my office in Abuja, Nigeria
in 2009 Having interviewed the victims in my office, the representatives of the
VPRS knew, or were reasonably expected 1o know that I do not hold the Office of
the Director Army Legal Services of the Nigerian Army. While it is true that Tam
a Military Lawyer, during their visit to Nigeria, the VPRS5 representatives were
duly introduced to the Director Army Legal Services of the Nigerian Army and
some other authorities of the Nigerian Army by my humble self. Given these
facts, it is submitted that there are reasonable prounds o believe that the
statement in the Registrar’s Report, which erroncously claimed that | am (he
Direclor Army Legal Services was made mala fide and is aimed at misleading the
Chambers into believing that I hold ahigh position of authority in the Nigerian
Army, and would therefore be bound to protect what they perccive to be a
negalive inlerest of the Nigerian :";m&}’-[:‘l this case.

Turning particularly to the issue of I.H.—‘:*rl.'t'iwl;.l conflict of interest, it is submitted
that il is inaccurate (o state that there is a conflict of interest between my clients
and the Nigerian Army, In this regard, the Chambers is humbly invited to please
note that most of my clienls are active duly military personnel of the Nigerian
Army. As at the date of this filiﬂg, the}' are still employed by the Nigerian Arm}'.
If indeed there was any conflict of interest between them and the Nigerian Army,
especially in regard to the events that occurred at Haskanita in Seplember 2007,
they would most probably have resigned from the Nigerfian Army in biller
disappointment by this time. As a matter of fact, from my mosl recent interaction
with them regarding this issue of supposed conflict of interest, the victims are
very apprehensive that the position of the Registry on the issue could unwittingly
introduce avoidable problems and schisms between them and their emplovees
(the Nigerian Army authoritics), if the Registry’s position on this issue is formally
or officially communicated to the Nigerian Army authoritics. Further, in this
regard, the victims who are active duty military personnel have assured and I

verily believe them that at no point during the interview with the VPRS in 2009
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did they express any misgivings about.the Nj gerian Army. It is farther submitted
Lhat the posilion taken by the Registry in the Report, which is clear ¥ capable of
damaging the good relations between the victims and their employers is not in
tandem with Article 68(1) of the Rome Statute, which enjoins the Courl to take
appropoate measures (o prolect the physical and psychological wellbeirn 2 uf the
victims among others. An even if it were to be assumed withoul conceding that
viclims from ol her countries could have Cxpressed negative sentiments about the
role played by cither my clients ar the Nigerian Army in the unfortunate events at
MGS Haskanita at the material time, Wwould it not equally amount to conllict of
interest if Counsel representing such victims who are stpposedly opposed to a
Nigerian Army personnel participating in the case, iy eventually imposed as o
vommon legal representalive on viclims who are Nigerian milita 'y personnel and
who by virtue of (hejr current disposition and employment remain absolutely
loyal members of the Nigerian Army? Furthermore, would basic rules ol natural
Justice and fairness not have required that the Registry or (he VPRS acting on
their behalf disclosed 1o the affectid Legal Representative of viclims  the
Stalements of other victim{s) who are sy prosedly vpposed ta their participation
in the case as Counsel? It is submitted that at the very least, such information
should have been sufticiently disclosed to the affected Counsel even if it meanl
seeking the leave of the Chambers to do 50 in 2 redacted form, Such 3 disclosure
would have given the affected Counsel an Opportunily to respond approprialely.
Itis further submitted (hat in the absence of such disclosure, the statement by the
Regislry in their Report, that some other viclims are not comiortabla wilh the
parlicipation of Nigerian military pen‘immel N the case, remains in the realm of
speculation, which is nny supported b}r;r:oncretre facts.

Stll an the issyue of supposed conflics {I}f mterest, it is hurr-.bl_u_: submitted that it is
misconceived to state that the Nigerian military personnel who are viclims haye
an interest which conflicis with that of the Nigerian A roy This is because it is an
undisputed fact that ne; ther the vieti sr_;s nor the Nigerian ATIMY 15 a party to the

contlict in Darfur, Sudan. The Nigerian Army is also nof participating in this case,
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in any manner whatscever. Again, the position taken by the Registry appears to
betray a misunderstanding or nﬁsmﬁmptian about the command and control
structure of the African-Union Mission in Darfur, Sudan al the malerial time: For
the avoidance of doubt, it is necessary to humbly submit here that at the material
time and in relation to the circumstances surrounding the attack on MGS
Haskanila; my clients were not operationally answerable to the Nigerian Army
autheorities back home in Nigeria. Rather, in their day Lo day operalions in Darfur,
they were answerable to the African Union authorities in that mission. It 15 an
undisputed fact that the African union Force stationed in Darfur at that time
comprised military and police personnel from various African Countries, At the
tactical level, it was the understanding of my clients that the command
responsibity for the safely and other similar military operations al MGS
Haskanita, lav with the MGS Commander, who was not a Nigerian Army Officer.
Al the more strategic level, responsibility for the operations and the safety of the
MGS lay with the Force Commander and the Special Representative of the
Secrelary General and not the Armed Forces of any particular country. In another
vein, it is further submitted that the allusions made in the Registry’s Report to the
submission made by the Defence during the Confirmation of Charges hearing in
the Abu Garda Case was made mala fide, This is because the context in which that
submission was made by the Defence at (hal time was totally unrelated to the
issuc of commeon legal representatiun.rﬁud gven then, at that time, I responded
appropriately to the submissions by the Defence and the Pre-Trial Chamber dic
not uphold the submissions of the Defence. The matter was therefore rested at the
time. It is rather perplexing that the issue has now reared its head again in the
lotally unrelated context of common l;':ga_l representation, It is also importdant to
clarify here that even when personnel of the VPRS (ried to raise this issue In e-
mail correspondences after the first Status Conference in this case in April 2011, it
was made unequivocally clear that the views were “not intended in any way to

indicate a view of the Registry™ ' It is therefore unusual that this issue which initially

' Pleasi refer w Exhibit 1, which is a copy of e-mail exchange between Ms Megan Hirst of VPRS and Colonel
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did not reflect the views of the Registry in any way has now somehow
transmuted into the oflicial views of the Registry.

Given all the above clarifications, it is subnutted that in totality, the slalemenls
made by the Registry, regarding the supposed conflict of interest, as they concern
my clients and my humble self constitute unfounded and inaccurate
speculalions, especiallv in the light ol the clear circumstances surrounding the
attack on the base of my clients in Darfur, Sudan at the material time. The
Chambers is therefore humbly requested to treat the statements with a good dosc
of circumspection when taking @ dedsion on the issue of common legal

reprresentation,

3. 'The Need to Give True, Effective and Equitable Meaning to Rule 90(1), 90(2)

and 90{3) of the Rules of Procedure and Evidence

It is equally noted that in the Registry’s report, it was impliedly admitted that
there are chances that the allegations of conflict of interest may not even be well
founded. Tt is humbly submitted that the whole meaning of victim's participation
and representation would be severely compromised it not delealed, il Counsel
freely chosen by victims to represent them in accordance with Rule 90(1) of the
Rules of IProcedure and Fvidence is rejected by the Chambers an account of
speculalive statemenls, inaccurale pronouncements and assumptions, nol made
by wilnesses in the case, bul by rE'p["EE'SE*I‘L!Hti.K-'BS of the Registry. Mare so, such
statermments are nol supported by clear and undisputable lacts, 1 dare say that it
might well erode the confidence of the victims | represent in the wheole process, as
it could be taken for granted that a Counsel unknown to them and unfamiliar
with their Pe:r.u]iar CONCeTnS was in%pmed on them, while no concrete and
verifiable reason was given for the rejection of their own freely chosen Counsel,

Al this stage, it would have been assumed that in line the proposed arrangement

by Mr Akinbote and mysell lo jointly represent all the Nigerian viclims®, the

f*.:i:iku dated 30 May 2001 (copy atuched as Exhibat 1)
= Bes Joint Submissions on behalt or Vietims made by hir Akinhote and M Frank Adaka dated |9 April 2011
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Fegistry would have been expecled lo plan a irip to Nigeria to interview the
victims in order to ascertain that they have freely agreed Lo be represenied by
both Counsel in accerdance with Rule 90(1). It 15 submutted that it is only when
the vicltims have not been able lo exercise this prerogative that the Registry can
mtervene i accordance with Rules 40(2) and (3). This interpretation is more
compelling in view of the use of the operative word “may” respectively in Rules
90(2) and (2) as opposed to the use of the compulsive word “shall” in Rule 90(1).

[ the !E;._v,l'nl ol The above, in taking a decision on common legal rﬂpreﬂenmtic}n, the
Chambers is  please requested o disregard  any  speculative  suggestions,
pronouncements or assumptions from  any quarler especially when such

statements are not supported by verifiable and undisputed facts.

C. The Need to Ensure that Ultimafely Legal Representation in this case is
Meaningful and Beneficial to the Victims as Guaranteed by the Rome Statute

[t is submitted that ultimately, the whaole aim al wviclims pe‘|rlicipul]=]u a5
guaranteed by the Rome Statute will only be meaningful and beneficial ta the
vichims if they are represented by Counsel they are fairly familiar with, and who
they can trust and confide in. It is further submitted that this overarching need
should not be sacrificed at the alter of common legal representation, which
imposes an arrangement on the victims, whereby their supposed common
counsel is unknown to them, has no real access to them and is so remote and
removed from them that victims' participation becomes an academic exercise. It is
humbly submitted the peculiarities of this case, which involves active duty
military personnel from various jurisdictions participating as victims should be
taken into account in taking a decision on common legal representation. The
circumstances of the case are quite unigue and do not easily lend themselves to
comparison to previous cases before the Court from the Democratic Republic of

Congo, where the victims were to a large extent from the same jurisdiction.
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CONCLUSION

In the light of all the above, the Chamber is urged to hold that the above
submissions are consistent with Rules 90(1), 90(2) and 90(3) of the Rules of
Procedure and Evidence, as well as Articles 68{1) and 68 (3) of the Rome Slatute.
Consequently, the Chamber is urged lo disregard the statements made by the
Regisiry concerning conflict of interest as they concern my clients. The Chamber
is equally urged to order the Registry to visil Niperia for the purpuses of
interviewing the viclims 1o ascertain their choice of leg, al representation, before a

final decision is taken on the issue of common legal representation.

ﬁ’mw/

[FC Adaka,
Legul Representative of the Victims]

Dated this 7 Day of July 2011

At Abuja, Nigeria
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