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|. Introduction

1. On 29 June 2011, the Single Judge issu&keision Requesting the Parties to Submit
Information for the Preparation of the Confirmatiaf Charges Hearing Therein, the
Single Judge ordered the Prosecution and Defecmdicate by Tuesday, 12 July 2011
whether they intend to call live witnesses at theficmation of charges hearing and, if so,
to submit information detailing the subject matiad the scope of the proposed testimony
of each witness®. If the 12 July deadline is not extended, thid veisult in Mr. Ruto and
Mr. Sang being unable to call any live witnesseSatfirmation.

2. Pursuant to Regulation 35(2) of the Regulationshef Court, the Defence for Ruto and
Sang hereby requests an extension of the 12 July @6adline. The Defence submits
there is “good cause” for an extension because:

i.  the Prosecution started disclosing redacted IC@Qes# statements that they intend

to rely on at Confirmation as recently as 1 Julg20

ii. the Prosecution will not have fulfilled its discios obligations by 12 July (the
Prosecution is filing a further request for redaas on 13 July);

iii.  the Prosecution will not have filed the Documenntaming the Charges by 12
July (this is anticipated by 1 August 2011); and

iv. the Defence has been preparing for confirmationtlen understanding that it
would not have to file any list of evidence (indlgl anticipatedsziva vocewitness
evidence) before 16 August 2011.

3. Without this material, and without adequate timanalyze it and investigate accordingly,
the Defence cannot determine whether or how mamyJiitnesses it will need to call at
confirmation, much less the scope of their antiggdestimony. A premature and rushed
disclosure of such information might prejudice tight of the suspects to remain silent.

4. The Defence requests a minimum of 15 days frontithe of the receipt of the final pre-

confirmation Prosecution disclosure to submit suébrmation.

I1. Procedural History

5. On 20 April 2011, the Single Judge issueBexision on the ‘Prosecution’s application

requesting disclosure after a final determinatidnkenya’s admissibility challenge’ and

! Prosecutor v. Ruto et diCC-01/09-01/11-153, Decision Requesting the PatteSubmit Information for the
Preparation of the Confirmation of Charges Hearf®yJune 2011 Decision”).
2 Decision, para. 8.

No. ICC-01/09-01/11 3/8 8 July 2011



ICC-01/09-01/11-168 08-07-2011 4/8 RH PT

Establishing a Calendar for Disclosure Between Braties® In the Decision on the
Disclosure Calendar, the Single Judge establisbéeeral deadlines, including that:

i.  The Prosecution must submit properly justified msads for redactions, if any,
with respect to evidence that has been collectiedl @i March 2011, no later than
Friday, 8 July 2011. This evidence must be digtd® the Defence no later than
five days after the Chamber’s decision regardirchsedaction§;and

ii.  The Defence must disclose to the Prosecutor tlderee they intend to present at
the confirmation hearing, if any, and to file th& bf such evidence, no later than
Tuesday, 16 August 20F1.

6. The Single Judge noted that rule 121(3) of the Ruolandates that the Prosecution must
provide a document containing a detailed descrpdibthe charges together with a list of
evidence, for the purposes of the confirmation ingamo later than 30 days before the
date of the commencement of such hearing, ie. Aydust 2011.

7. The Prosecution has made several disclosuresamiith this established calendar, but no
redacted ICC-witness statements were disclosed prid July 2011 (one week ago).
Only today has the Defence received from the Prdseta table noting which statements
belong to the same witness, such that the Defemteneaningfully analyze the material.

8. On 4 July 2011, the Single Judge granted a pati@nsion of its 8 July 2011 disclosure
deadline, such that the Prosecution now has utiluly 2011 to submit properly justified
proposals for redactions of three witness statesnemd any other witness related
materials collected after the date of the Prosenigtiapplicatiorf. It is not yet determined
when the materials will actually be disclosed te Defence.

[11. Applicable Legal Principles
9. In her Decision on the Disclosure Calendar, theyl8idudge stressed the importance of

the “statutory provisions which guarantee the gghitthe Defence and, in particular, the

right of the suspects to have adequate time foeanmgfulpreparation of their defence

% Prosecutor v. Ruto et diCC-01/09-01/11-62, Decision on the ‘Prosecuticapplication requesting disclosure
after a final determination of Kenya's admissililithallenge’ and Establishing a Calendar for Disate
Between the Parties, 20 April 201 Dgcision on the Disclosure Calendar”).

* Decision on the Disclosure Calendar, p. 12.

® Decision on the Disclosure Calendar, para. 14.

® Prosecutor v. Ruto et diCC-01/09-01-11-161, Decision on the ‘Prosecutiogr'guest for extension of the
third disclosure deadline of 8 July 2011’, 4 JubA2, p. 6 (Decision on Extension”). The Defence notes that
the Single Judge granted the Prosecution this idecigEthout hearing from the Defence for Ruto on§and
perhaps without appreciating the impact that thereston might cause to Defence preparations.
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pursuant to article 67(1)(b) of the Statute”. Wirgle Judge made particular reference to
article 61(3)(b) of the Statute, which providestthaperson shall be informegithin a
reasonable time before the confirmation hearrfighe evidence on which the Prosecution
intends to rely at the heariflg.

10.The Defence recalls that article 61(6) establisties rights of the defendants to call
evidence. Article 67(1)(e) further sets out thehtigf the defendants to obtain the
attendance of witnesses on his or her behalf utfdeisame conditions as those called
against him or her. This right must be implemented manner that is effective and not

illusory.
V. Submissions

11.1t is not possible for the Defence to comply witke order to indicateiva vocewitnesses
and the scope of their anticipated evidence withenstipulated timeframe, as the time
frame does not take into account the recent amemdnte the disclosure calendar.
Moreover, the time allotted is not sufficient fbwet Defence to prepare for Confirmation
adequately and meaningfully, in such a way that Rirto and/or Mr. Sang will not be

prejudiced.

Recent Disclosure of Redacted ICC Witness Statement

12.The disclosed ICC witness statements average ajppeitely 35 pages each. The Defence
is diligently reading and analyzing the statemenise statements are the most significant
type of disclosure in terms of the Defence’s apiti prepare for confirmation. Given
that these statements have only been disclosdtetDéfence for a week, and given that
more statements will be disclosed on Monday, 1% dat likely again after the deadline,
the Defence is unable to evaluate meaningfullydta@ements and undertake necessary
investigations in respect of the allegations car@ditherein, such that the Defence could
provide a witness list by 12 July 2011 as ordered.

The Defence Cannot IndicaMiva Voce Withesses before the Prosecution Disclosure is

Complete and the Document Containing the Chargeskan Received

13.The Defence should not be put in a position ofdating which witnesses it may want to

call at confirmation and noting the scope of thitended testimony, prior to the

" Decision on the Disclosure Calendar, para. 14.
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completion of the Prosecution disclosure and tleeipt of the Document Containing the
Charges (“DCC"). The significance of the Docum@uintaining the Charges cannot be
underestimated, and the link between the DCC aedDOhfence’s ability to prepare
adequately for the confirmation hearing has regebden acknowledged by the Single
Judgée® In this regard, and as a partial substitutelier®CC, the Defence had anticipated
being able to rely on a less-heavily redacted wvarof the Prosecution’s article 58
application, as ordered by the Single Julidgéowever, the version of the article 58
application filed by the Prosecution yesterday stilacts critical information needed for
investigative purposes, such as the dates of alleggetings, the names of people alleged
to be present, et?.

14.Until these charging documents and all of the Rnaosen disclosure have been received,
the Defence cannot fully appreciate the specificthe case against Mr. Ruto and Mr.
Sang. Given that the Prosecution only has to submequest for redactions by 13 July
2011 (after the 12 July deadline), it is clear ttfla@ Defence will not receive this
additional disclosure for some time. This furthandicaps Defence preparations.

15.Even once the disclosure and the DCC are in h&wedDefence will need time to reflect
on and determine what witnesses need to be callegsponse. The need for reasonable
time to determineviva vocewitnesses is aggravated by the fact that the Putisa’'s
disclosure of incriminating evidence is heavilyaettd and thus requires more effort to
analyze. It is only following this analysis thdiet Defence can contact and interview
potential withnesses in earnest.

16. Specifically, the Defence of Mr. Ruto and Mr. Santgnd to challenge admissibility as
part of the confirmation process, yet the Defenas hot received disclosure about the
status of the national investigations, which mayirbéhe possession of the Prosecution.
Without this information, the Defence cannot deieenwhich witnesses relating to
admissibility may need to giveiva voceevidence at confirmation. Separate filings in
relation to an admissibility challenge will be cdeted soon.

17.The reality is that the Prosecution has had mangthsoto investigate the case and make
strategic choices concerning the debate of whetheall live withesses, and if so, which
ones. If the 12 July deadline is not extendedxagence will only have had a matter of

days to review an incomplete set of Prosecutiorlaksire and charging documents.

& Prosecutor v. Ruto et alCC-01/09-01/11-154, Decision on the ‘ProsecusidRequest for extension of page
limit for the Document Containing the Charges’uly?2011, para. 5.

° Prosecutor v. Ruto et AlCC-01/09-01/11-157, Order to Prosecutor to Rileroposed New Redacted Version
of the Article 58 Application, 4 July 2011.

1% prosecutor v. Ruto et alCC-01/09-01/11-165, Prosecution’s SubmissionshertOrder to the Prosecution to
File a Proposed New Redacted Version of the Are68eApplication’, 7 July 2011.
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Failing to accord the Defence adequate time totifyepotential withesses equates to a
denial of the right of the Defence to caiva vocewitnesses? as envisioned by articles 61

and 67 of the ICC Statute.

Defence has been preparing for confirmation intighthe 16 August deadline

18.The intention of the Defence is not to delay thefcmation. However, the Defence
cannot allow deadlines and incomplete disclosurprégudice the interests of its clients.
Furthermore, the Defence has been making prepasatuith a view to delineating the
contours of its case by 16 August rather than loycating anything with respect tova
voce witnesses by 12 July. As it stands, however, gitreat key components of the
anticipated disclosure regime are as yet unfufjlieven this 16 August deadline may not
be feasible.

19.The Defence for their part are moved to considat g¢iven the circumstances it would be
fairer for the suspects’ confirmation hearing to dzfourned if necessary to give them

sufficient time to prepare.

V. Conclusion & Request for Relief

20. Consequently, the Defence respectfully requests ttia Pre-Trial Chamber grant an
extension of time whereby Mr. Ruto and Mr. Sand have fifteen days after receipt of
the final package of Prosecution disclosure tocatdi whether they intend to call live
witnesses at the confirmation of charges hearinl ifuso, to submit information detailing
the subject matter and the scope of the propostidhteny of each witness.

21. In the alternative, and without prejudice to thquest above, the Defence requests that
the Single Judge exercise her discretion so adftedaMr. Ruto and Mr. Sang the
opportunity to be informed within a reasonable tibefore the confirmation hearing of
the evidence the Prosecution intends to rely omsyant to article 61(3)(b), and the
attendant adequate time to prepare meaningfully tleéence pursuant to article 67(1)(b).

1 See, for exampléRrosecutor v. KanyarukigdCTR, Decision On The Prosecution’s Appeal AgalDstision
On Referral Under Rule bis, 30 October 2008, para 33. Therein the ICTR appzember held that the rights
of the accused would not be respected in circurnstaim which the defence is forced to rely on vitiek
testimony or written statements to respond to a&ration allegations based wka vocetestimony.
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Joseph K/ipchumbé Kigen-Katwa
On behalf of Mr. Joshua Arap Sang and Mr. William Samoei Ruto

Dated this 8 July 2011
At The Hague
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