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I.   PROCEDURAL HISTORY  

 

1. On 6 April 2011, the Single Judge issued her “Decision Setting the Regime 

for Evidence Disclosure and Other Related Matters”1 in which the 

modalities for disclosure between the parties were established. The Single 

Judge adopted the approach as set out previously by Pre Trial Chamber III 

in its “Decision on the Evidence Disclosure System and Setting the 

Timetable for Disclosure between the Parties” of 31 July 2010, which 

required the provision of a detailed legal analysis of the evidence disclosed 

by the Prosecutor.2 

 

2. On 2 May 2011, the Single Judge issued her “Decision on the “Prosecution’s 

Application for Leave to Appeal, the “Decision Setting the Regime for 

Evidence Disclosure and Other Related Matters (ICC-01/09-02/11-48)” 

wherein the Single Judge rejected the Prosecutor’s Application for Leave to 

Appeal of 13 April 20113 in which the Prosecution had sought to appeal the 

modalities set forth in the decision referred to paragraph 1 above.  

 

3. On 3 June 2011, the Prosecution filed the “Prosecutor’s First 

Communication of the Disclosure of Incriminating and Rule 77 Material to 

the Defence”.4 

 

4. On 24 June 2011, the Prosecution filed the “Prosecutor’s First 

Communication of the Disclosure of Potentially Exculpatory Evidence and 

Second Communication of the Disclosure of Incriminating and Rule 77 

                                                           
1 Pre-Trial Chamber II, The Prosecutor v Muthaura et al., Decision Setting the Regime for Evidence 
Disclosure and Other Related Matters, 6 April 2011, ICC-01/09-02/11-48. 
2 Pre-Trial Chamber III, Prosecutor v Bemba, Decision on the Evidence Disclosure System and Setting 
the Timetable for Disclosure between the Parties, 31 July 2010 ICC-01/05-01/08-241. 
3 Pre-Trial Chamber II, The Prosecutor v Muthaura et al., Decision on the “Prosecution’s Application 
for Leave to Appeal, the “Decision Setting the Regime for Evidence Disclosure and Other Related 
Matters (ICC-01/09-02/11-48), 2 May 2011, ICC-01/09-02/11-77. 
4 Pre-Trial Chamber II, The Prosecutor v Muthaura et al., Prosecutor’s First Communication of the 
Disclosure of Incriminating and Rule 77 Material to the Defence, 3 June 2011, ICC-01/09-02/11-100. 

No. ICC‐01/09‐02/11   3/5  05 July 2011 

ICC-01/09-02/11-156    05-07-2011  3/5  EO  PT



 

Material to the Defence”.5  

 

5. On 29 June 2011 the Defence Team of General Mohammed Hussein Ali filed 

its “Request for Compliance Order in Regard to Decision “ICC-01/09-

02/11-48” (the “Request for Compliance”).6 

 

II.   SUBMISSIONS  

 

6. The Defence for Uhuru Muigai Kenyatta files this application to join the 

Request for Compliance. 

 

7. The Defence submits that the Prosecution disclosure fails to comply with 

the terms of the Decision of the PTC requiring explanation of the relevance 

and analysis of the disclosed materials.7 Further, the disclosed materials 

appear to lack relevance and fail to go to the issues in the proposed charges. 

For these reasons, the Defence seek to enforce compliance with the Pre Trial 

Chamber’s Decision so as to avoid any confusion upon this issue. 

 

III.   RELIEF SOUGHT 

  

8.  The Defence respectfully requests the Chamber to order the Prosecutor to 

fully comply with the Decision of the Single Judge of ICC-01/09-02/11-48 

and to resubmit the concerned material forthwith to the Defence.  

 

9.  The Defence further requests that the Prosecutor be ordered to identify and 

set out clearly how and why each piece of evidence disclosed is relevant to 

each of the three individuals, Ambassador Muthaura, Mr. Kenyatta, and 

General Ali.  
                                                           
5 Pre-Trial Chamber II, The Prosecutor v Muthaura et al., Prosecutor’s First Communication of the 
Disclosure of Potentially Exculpatory Evidence and Second Communication of the Disclosure of 
Incriminating and Rule 77 Material to the Defence. 
6 Pre-Trial Chamber II, The Prosecutor v Muthaura et al., Defence Request for Compliance Order in 
Regard to Decision, 29 June 2011, ICC-01/09-02/11- 141. 
7 Pre-Trial Chamber II, The Prosecutor v Muthaura et al., Decision on the “Prosecution’s Application 
for Leave to Appeal, the “Decision Setting the Regime for Evidence Disclosure and Other Related 
Matters (ICC-01/09-02/11-48), 2 May 2011, ICC-01/09-02/11-77. 
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Steven Kay QC and Gillian Higgins  
On behalf of Uhuru Muigai Kenyatta  

 
 

Dated this, Monday 4 July 2011 

At, London UK  
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