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On 17 May 2011, the Defence completed its review of all electronic media supplied to 

it by the Registry and represented as arising out of the search performed at Mr. 

Mbarushimana's residence. 

 

Pursuant, therefore, to the Decision extending the deadline for the review of potentially 

privileged material,1 all items apart from those identified by the Defence as potentially 

privileged, will forthwith be accessible to the Prosecution. 

 

The Defence notes the request for access to the confidential lists of materials 

identified as potentially privileged contained in paragraph 44(a) of Prosecution filing 

ICC-01/04-01/10-147 ("the Prosecution Filing"). The Second Decision on matters 

regarding the review of potentially privileged material,2 however, explicitly and solely 

ordered the Defence to submit the lists to the Chamber (and not to the Prosecution).  

 

The Defence further notes the restrictive interpretation given to "priest-penitent" 

privilege as contained in paragraph 44(b) of the Prosecution Filing. After reviewing 

the relevant materials, the Defence clarifies that conversations between Mr. 

Mbarushimana and the clergy concerned are, prima facie, subject to privilege under 

Rule 73(2) of the Rules of Procedure and Evidence given (i) the expectation of privacy 

and non-disclosure, (ii) the essential nature of such confidentiality to the relationship 

and (iii) the fact that recognition of the privilege claimed would further "peace, 

security and well-being of the world"3 by protecting the peace-mediation role 

performed by the clergy concerned. 

 

Finally, the Defence has no objection to enumerating the number of potentially 

privileged items it has identified. Should the Pre-Trial Chamber order the Defence to 

do so, it will communicate this information to the Prosecution via Email. 

 

                                                           
1 ICC-01/04-01/10-150.                                 
2 ICC-01/04-01/10-105. 
3 An objective of the Rome Statute as contained in the preamble thereto. 
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In light of all the aforementioned, all the requests contained in the Prosecution Filing 

are moot.  

 

 

 

Nicholas Kaufman 

Counsel for Callixte Mbarushimana 

 

Jerusalem, Israel 

Tuesday, May 17, 2011 
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