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With the leave of the learned Pre-Trial Chambiire Defence hereby files its five pagmint-
by-point reply to the Prosecution respohsethe Defence request for interim releése.

Article 58(1)(b)(i)
Prosecution’s submission on the gravity of the esm
1. The Prosecution argues that becauses “Court only pursues the most serious
crimes...release is not to be presutgdhis argument is fallacious. ICC precedent clearly
indicates that release or liberty is most defigitéb be presumédunless detention - being the

exception to the rule — is warranted.

Prosecution’s observations on the Suspect’s costaatl freedom to travel

2. The Prosecution continues to allege that Mr. M&laimana has established numerous
contacts that could facilitate his escape. Suclallgation remains no more than a casual
slogan repeated by the Prosecution in every cabeings before the ICC. In the present
instance, reference is made to paragraphs 180{l8% @rrest warrant applicatibmhich, in

so far as they contain material directly pertinemtMr. Mbarushimana, remain subject to
redactions which the Defence has, albeit unsuaggssought to lift. The Defence remains
extremely puzzled by the fact that the Prosecupersists in justifying Mr. Mbarushimana'’s
detention on the basis of information which it &t prepared to divulge.

3. The Prosecution challenges the Defence to peoaithctual basis for its argument that
Mr. Mbarushimana would notldse himselfsic] within the very large extended Schengen
ared’.® The Defence takes up the gauntlet and avers ithee being unfairly subjected to the
travel ban imposed by the United Nations Securyriil, Mr. Mbarushimana has never left
French territory. Losing onesélfwithin the Schengen area would, for the sakergtiment,

be broadly equivalent tdd'sing oneselfwithin the geographical boundaries of Canada ¢Wwhi

is also a State Party to the Rome Statute). Therigefis pretty sure, however, that if a suspect

were to ask to be released to Toronto — the Préisecwould not argue that he coultbse

' 1CC-01/04-01/10-111.

2 |CC-01/04-01/10-107 at footnote 3; Five pagesinduding the template cover pages.
*1CC-01/04-01/10-101.

*1CC-01/04-01/10-86.

® Prosecution Response at paragraph 18.

® 1CC-01/04-01/07-330, Decision on the powers of Bre-Trial Chamber to review proprio motu the piakt
detention of Germain Katanga at pages 6 &pfe*trial detention is not the general rule, butstthe exception,
and shall only be resorted to when the Pre-Triab@iber is satisfied that the conditions set fortlaiticle 58 (1)
of the Statute are méfc.f, also,ICC-01/04-01/07-345, Decision on the applicationifterim release of Mathieu
Ngudjolo Chui, 7 May 2008 at page 6.

" Prosecution Response at paragraph 19 and fodt8ote

8 Prosecution Response at paragraph 21.
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himself in Montreal. Most, if not all, EU countries ar¢af Parties to the Rome Statute and
the EU signed a Cooperation and Assistance Agre€méth the ICC on 10 April 2006; all
would be obliged to surrender Mr. Mbarushimanahe®Court were he to abscond.

Prosecution’s observations on the Suspect’s pelsoramstances
4. The Defence notes - with incredulity - the spinttlf®e Prosecution places on Mr.
Mbarushimana’s desire to challenge his surrendethéolCC® and to avoid extradition to

Rwanda* by legal meansMr. Mbarushimana’s refusal to accept the Proseuist blinkered

opinion that he should be detained, his protestatib innocenc& and his recourse to
legitimate and recognised avenues of appeal agdiasdecision to surrender him to the ICC
do not constitutenequivocal non-cooperatitt’ with judicial authorities. The Defence finds
similarly absurd the Prosecution contention that Mbarushimana could use his IT skill®“
find a job elsewhere should he be of a mind to @sc™* A potential employer would hardly
be able to keep the fact of Mr. Mbarushimana’s tdveimployment a secret. Moreover, in a
country where homeownership currently stands at ®4%he registered populatidn,Mr.
Mbarushimana’s lack of “propert}® does not indicate an absence of strong roots én th
community but, rather, that he is not a man of reeand devoid of the wherewithal to

abscond.

5. With respect to Mr. Mbarushimana’s alleged involesmn in the 1994 Rwanda
genocide, the Defence is not sure whether to bexged by or to rejoice in the Prosecution’s
reliance on the ramblings of a disgruntled form@TR employeé’ On the one hand, the
request that the learned Pre-Trial Chamber prékestlacious gossip peddled in a scurrilous
“youtube” video-clip over Carla del Ponte’s clearBasoned and legally bindimgdonnance

de non-lieuis both incomprehensible and sullies Mr. Mbarusnais name. On the other

° Agreement on Cooperation and Assistance, 787 1@&ypril 2006.

1% prosecution Response at paragraph 26,

1 prosecution Response at paragraph 23. The Pramedotally ignoresthe finding of the French Cour de
Cassation which protects Mr. Mbarushimana from trégtéon to Rwanda as follows gti'eu égard a la teneur
des dispositions des articles 1078 3 et 108 dedaveéntion de Rome et compte tenu des imprécisiera d
demande quant a un éventuel transfert vers un tigiet, on peut craindre que M. X..., si par hypasthéil se
trouvait éventuellement et ultérieurement déchuwstditut de réfugié politique par la France aprés pites et
condamnation par la Cour pénale internationalecdnvient de s'assurer qu'en aucun cas M. X... n&, s
quelle que maniére que ce soit, expulsé, refouléxtadé vers le Rwandef ce en application de l'article 33,
alinéa 1, de la Convention de Genéve susévoquémsed'acquittement ou apres avoir purgé la peinecaelle

il aurait été condamnéCour de Cassation, Ch. Crim., Arrét, Pourvoi®i87 760, 4/01/2011.

2 prosecution Response at paragraph 24.

13 prosecution Response at paragraphs 25

! Prosecution Response at paragraph 27.

'3 http://www.nationmaster.com/red/country/fr-franasdgpeople&all=1(last accessed 25 April 2011).

'8 prosecution Response at paragraph 27.

" Prosecution Response at paragraph 23 and fo®2Bote
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hand, the Defence derives a certain degree of frope the fact that this Prosecution team
believes that a Chief Prosecutor’s faulty exeroisdiscretion may be countermanded by his or

her hierarchical inferior.

Prosecution’s observations on the sufficiency ofditional release

6. The Prosecution, it is submitted, does His Hodaudlge René Cros an unwarranted and
unsubstantiated disservice by presuming that ldgipl discretion was subordinated to the
will of this learned Pre-Trial Chambé&t Furthermore, if the Prosecution had read the Defen
request for interim release with due care, it woddle noted that far from “omittin§” such,
specific reference was indeed made to the fact“thatwithstanding the ICC arrest warrant
and although he had the prerogative to order M. Mishimana’'s detention, Judge Cros

opted, by contrast, to place Mr. Mbarushimana urtdentréle judiciaire”.?°

7. The Prosecution concludes its observations @n rikk of flight by stating that
“anything short of round-the-clock monitoring is plyn inadequate to guarantge Mr.
Mbarushimana’s presence at trial. If this submiss® to be taken at face-value — and the
Defence would not presume otherwise — it would appleat the Prosecution is expressing its
complete satisfaction with electronic tagging asidable alternative to detention. Indeed, the
Defence notes that by virtue of a recent amendntenthe French Code of Criminal
Proceduré? detention may onlype ordered if electronic tagging is not sufficeotatain the

objectives otcontrdle judiciaire

Article 58(1)(b)(ii)
8. The Prosecution refers to allegedly confidengiatl restricted MONUC/MONUSCO
documents seized from Mr. Mbarushimana’s housey One of these documents is listed as
confidential whereas the Prosecution assumes 8igcted nature of the rest. Moreover, the
argument that these documents were leaksda’ network of sympathisers prepared to assist
the FDLR causg® (or, for that matter, originated from a sourcehivitMONUC/MONUSCO)
is speculative fantasy in so far as it attributestive to unidentified individuals. There is
absolutely no proof that Mr. Mbarushimana solicitedse documents or that he would exploit

his purported links with such a mysterious cabalnkefarious ends. The same may be said for

'8 prosecution Response at paragraph 28.

“ibid.

% Defence Request at paragraph 19.

I Prosecution Response at paragraph 29.

22 Article 137 as modified by Loi n° 2009-1436 of Révember 2009 and a Décret of 1 April 2010.
% Prosecution Response at paragraph 32.
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#%* produced as proof of the fact that Mr.

the e-mail sent by a certainlitsinzi Jea
Mbarushimana las no qualms about interfering with investigatiarsd witnessés™ The

Prosecution does not prove that the communicasensto thddirse@yahoo.fe-mail address

(which was a publicly recognised address) weregetl by Mr. Mbarushimana. Furthermore,
the phrase dchat témoinagésdoes not indicate the procurement_of perjusgy more than

truthful testimony and cannot, in any way, be linked t@etnor request of Mr. Mbarushimana.

9. The Prosecution further alleges that Mr. Mbaimsima contemplated publishing the
names of Prosecution witnesses in the German aimproceedings against Ignace
Murwanashyaka and Straton Mus6hiThis theory is based on the contents of a notebook
seized from Mr. Mbarushimana’s house and set ousignpage$ concerning which the
Prosecution claims the sixth page sequentiallyovadl and is related to those preceding it.
Assuming, therefore, that these pages are indepebesgal, the question needs to be asked as
to why the Prosecution did not deem it appropriatéollow the Pre-Trial Chamber’s rulings
on the review of potentially privileged mateffalgiven that the name of one of Mr.
Mbarushimana’s lawyers appears on the very same pagthe alleged “idea” to publish
witness’ name$’ Notwithstanding the aforementioned, and withoutepting the need to
address any substantive allegations on the matier,Defence submits that the allegedly
incriminating phrased blog—names of witnes$as open to exactly the opposite interpretation
to that placed on it by the Prosecution. The synidoinay equally be read as the subtraction

operator such that the relevant phrase meaiddg minushames of witnesses

10. While celebrating the discovery of new evideatsuch dubious value and building its
case for detention on the fly, the Prosecution heegnwhile, either abandoned or neglected to
defend its former arguments in support of the aklethreat posed by Mr. Mbarushimana to the
investigation and witnesses. One of the most “cdimgé of these previous arguments
comprised an allegation that Mr. Mbarushimana hagrga BBC interview in which he

claimed to be a temporary leader/decision maké¢henFDLR — the implication being that he

4 prosecution Response at paragraph 34.

% Prosecution Response at paragraph 33.

6 Neither of the Parties can know whether thesénaleed German prosecution witnesses.

*’ DRC-REG-0007-3466 to DRC-REG-0007-3471 inclusive.

8 1CC-01/04-01/10-67; Although the Prosecution ersuiis decision to examine the notebook concerryed b
stating that Counsel misspelled the name of Mr. M&limana’s German lawyer, the item concerned would
nevertheless, have rendered a positive hit withizayf keyword search (were it conducive to optidsdrecter
recognition) and would, thereafter, have been quiarad pending the final decision of the Pre-TGhlamber.

29 ¢c.f.; Confidential Annex 1: Letter from Counsel to Mr. Anton Steynberg of April 2011 andConfidential
Annex 2: E-mail response from Mr. Anton Steynberg to Coun$&0 April 2011 sent at 18:10 (GMT+02:00).
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had the power to influence witnessé®efence investigations have now resoundingly pilove
this to be untru& — as they did when the Prosecution implied that Mbarushimana had

travelled abroad using false or forged documentatio

Article 58(1)(b)(iii)
11. Defence investigations and a re-evaluation of Rukm@iallimachi’s article in light of
her principled refusal to cooperate with the f€8ow confirm that there is no evidential basis
for the allegation that Mr. Mbarushimana was, at sfage, thale factotemporary leader of
the FDLR. Accordingly, there are no grounds foreassg that should Mr. Mbarushimana be

released, he willrevert' to “the coordination of [FDLR] activitigs®>

12. The Defence finds it distinctly telling that eth Prosecution justifies Mr.
Mbarushimana’s alleged “continued” role in “coveyirup” crimes by reference to the
“Luvungi” rapes>* With a coy display of candour, the Prosecution ig&lthat these incidents
were only “widely attributed® to the FDLR. Put otherwise, the Prosecution frankl

acknowledges that its own submission is the prodipbpular gossip.

Relief Sought
13. In light of all the aforementioned, the Defenespectfully reiterates its request for Mr.

Mbarushimana’s interim conditional release. If, ttary to the Defence submission, the
learned Pre-Trial Chamber should deem it necedsanyonitor his movements on a “round-
the-clock” basis — as the Prosecution proposes —Nrarushimana would be prepared to

submit to electronic tagging as recognised by Hréaw.

Nl M«ﬂcmw

Nicholas Kaufman

Counsel for Callixte Mbarushimana
Jerusalem, Israel
Tuesday, April 26, 2011

%01CC-01/04-01/10-11-Conf-Red2, Prosecution Applimaunder Article 58 at paragraph 188 and footr®@.
%1 Confidential Annex 3: A witness statement filed confidentially pendimdinal decision of BBC legal counsel
on the publication thereof.
%2 Defence Request for Interim Release at paragré@ph 3
¥ pProsecution Response at paragraph 43.
34
ibid.
* ibid.

No. ICC-01/04-01/10 7/7 26 April 2011



