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A.Theissue

1. On 11" February 2011, the Chamber rendereiésision relative a la Notification
du retrait de la victime a/0363/09 de la liste déoins du représentant lédaln this
decision the Chamber noted the intention of thallegpresentative to undertake more
in-depth investigations into the position of thesgnesses and requested that the
results of such investigations be reported to itlmn 14 March 2011. The Chamber

ordered the legal representative to:

‘faire part du résultat de ses enquétes sur lesigtssde a/0381/09 et de
a/0363/09 et de communiquer toute information auirpait remettre en cause

leur qualité de victime participante & la procédarant le 14 mars 20F1;

2. The legal representative was later accorded aestdo extend the time to comply
with this Decision to the 1% March 2011. On the 18th March 2011, the legal
representatives filed itsRapport.? In fact this so called report constitutes both a
report and a motion since the legal representatitenits different requests before the
Chamber. In particular, it requests leave to wighndhis mandate as counsel and not to
reveal himself the information putting the qualiyvictims of a/0363/09 et a/0381/09

into question.

3. ltis in the context of the motion to conceal imf@tion requested by the Chamber that
the Defence for Mr Katanga hereby responds.

4. This filing is submitted confidentially because ttedevant filings on this issue have
been filed confidentially, on the basis of ReguwatP3bis of the Regulations of the
Court. Nevertheless the Defence is of the view thathing in the present filing
prevents it from being classified as public, anderd requests on the basis of Mr.
Katanga's right to a fair and public trial pursuemtArticles 67(1) and 68(3) of the
Statute, that the relevant filings all be made lalde publicly.

1 1CC-01/04-01/07-2699-Contf.

2 See also ICC-01/04-01/07-2714-Cobkcision sur la Demande de reconsidération et/arifi¢ation de la
Décision relative a la levée de suppressions etcdanmunication de documents concernant a/0363/09,
pan/0363/09, a/0018/09, a/0191/08 et a/0381/AB February 2011, para. 21.

® 1CC-01/04-01/07-2782-ConfRapport du représentant légal conformément adaision ICC-01/04-01/07-
2699-Conf et demande de pouvoir mettre fin a sondaiaconcernant deux victimes (article 18 du Code d
conduite professionnel)
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B. Procedural point

5. It is an accepted general principal of law thatissued once decided cannot be
reopened without the demonstration of a changearoumstances, which could not
have reasonably been addressed in the originalipigarelating to the issue.

6. In this instance, the issue of professional se¢crepgn which the legal representative
relies, to avoid compliance with the obligation wspd upon him by the Chamber,
was a matter known to the legal representative @fi Eebruary and indeed

extensively referred to by him in the discussiomaiad a protocol.

7. There is no reasonable basis upon which this iskoeld not have been addressed
earlier. Further it is submitted that the Chambedaubtedly took this aspect into
account in rendering its ruling. On receiving thexidion of the Chamber the legal

representative had the right to seek leave to appeaecision but chose not to do so.

8. In these circumstances, it is submitted that tgalleepresentative cannot legitimately

reopen the issue.

C. The question of violation of the code of professional conduct

9. Article 4 of the Code of Professional Conduct pdea for primacy of the Court’s
code of conduct over the national code in the ewsninconsistency. In such

circumstances it is necessary to have recourdet@ourt’s code.

10. Article 8 of the Code of Professional Conduct pded for the respect for professional
secrecy and confidentiality. Articles 8(4) and 8¢Xpressly provide for the possibility
of disclosure being ordered by the Court. ParagBajshpremised on paragraphs 1 and
2, and paragraph 1 expressly provides for a dutsespect professional secrecy ‘in
accordance with the Statute, the Rules of ProcealuleEvidence and the Regulations
of the Court’. For its part, paragraph 2 referscemlly, inter alia, to the rights of the
accused, and to his right to a fair trial.
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11.1t is therefore incorrect to assert an absolutg dfifprofessional secrecy in counsel’s
dealing’s with the Court. It is to be noted thattlifat were the case, the legal
representative, Mr Luvengika, would already be riealch by virtue of his admission
before the Court that having re-interviewed theveht victim he did not receive a

satisfactory explanation for the contradiction tieig to the photo.

12.The Court must balance the professional dutie®ohsel in relation to his client with

the fact that his client’s participation in the peedings must not compromise the right
to a fair trial.

13.1t follows that the order of the Chamber was legéte and must be complied with
notwithstanding the view of the Batonnier of thddsan Bar.

D. Registry observations

14.0n the 2% March 2011, the Chamber requested by e-mail tratRegistry file its
observations by 16.00 on th& April 2011. This issue of information sheddinghlig
on their quality as victims impacts on the fairnetthe trial.

15.The Defence has waited to receive the Registryrgbtens before filing its response
to the legal representative’s requests. These Rggisbmissionshave not affected
the Defence position in respect of the legal regmegtive’s filing. Nonetheless, it is
noted that in paragraph 6 of the Registry’s resppitss recorded that the Registry
finds itself in difficulties with respect to conding an in depth investigation into the
information provided by victims. This it says isedto its neutrality. This difficulty
does not hamper the Defence, which reinforces theoitance of the legal
representative revealing the results of its ingesibns>

16.1n so far as these victims were intending to givielence of an incriminating nature it
Is in the interests of justice that any attemptn@nufacture false evidence against the
accused, whether individually or in conspiracy, fidly exposed. The Defence

therefore anticipates that in so far as possibke shbsequent communication of

*1CC-01/04-01/07-2815-ConBbservations du Greffe relatives aux écritures déps par Maitre Nsita les 18
et 25 mars 2011 (ICC-01/04-01/07-2782-Conf et 0:D0M7-2802-Conf, 4 avril 2011.

® See ICC-01/04-01/07-2714-Corfécision sur la Demande de reconsidération et/carifitation de la
Décision relative a la levée de suppressions etcdanmunication de documents concernant a/0363/09,
pan/0363/09, a/0018/09, a/0191/08 et a/038 1A February 2011, paras 15, 20-21.
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information to the Chamber will accord with the rgpof paragraph 13 of the
Chamber’s decision and provide sufficient informaatio the Defence and the public
to enable the Defence to conduct its mission.

ACCORDINGLY, it is requested that the legal repreative, Mr Fidel Nsita Luvengika,

be ordered to comply with the Chamber’s origindihgias contained in paragraph 11 and
the final disposition of its decision of 11 Febya0n11.

Respectfully submitted,

David HOOPER Q.C.

Dated this 5 April 2011
At The Hague
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