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Introduction

1. On 18 November 2009, the Defence Support SectiD®$") informed the Office of
the Prosecutor (“the Prosecution” or “OTP”) that tbefence team of Mr. Jean-Pierre
BEMBA designated Mr. Nicholas Stuart Kaufman (“Mfaufman”) to work as Legal
Consultant in the Defence team and that such dasamnis under the examination of the
Registrar for the purpose of its finalization. TBR&8S further requested that the Prosecution
express to the Defence team its views due to ttiethiat Mr. Kaufman had previously been

employed as a trial attorney in the OfP.

2. The Prosecution on three occasions informed tHerigde and the DSS that it objects
to the proposed appointment because it will raiserdlict of interest within the meaning of
Article 16 of the Code of Professional Conduct @ounsel (“Code of Conduct®and that
the conflict forms an impediment to representatipirsuant to Article 12 theredfMr.

Kaufman and the Defence provided responsive Obgensd

3. On 12 January 2010, the Defence informed the Putisecthat it instructed the
Registry to finalize the appointment of Mr. Kaufm@nthe Defence teamOn the same day,

the Registry also informed the Prosecution thaggi@ointment has taken efféct.

4. The Prosecution continues to oppose the appointnnt Kaufman was privy to
confidential discussions about this case, includirggussions about trial strategy, strengths

and weaknesses of the case, and other mattersavbdrior member of the OTP.

5. It is, accordingly, unfair to the Prosecution tleaunsel will be in a position to use
inside information in the representation of the ésxed. Nor can Mr. Kaufman reasonably be
expected to put aside the information that he ghiwhile a member of the OTP in the
diligent representation of his client. Finally,ist not necessary that the Defence retain the

! Annex A appended to this filing.

2 Resolution ICC-ASP/4/Res.1 adopted on 2 Decemb@5.2
% Annexes B, D, and | appended to this filing.

“ Annexes C, E, F, and J appended to this filing

® Annex J appended to this filing.

® Annex K appended to this filing
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services of a conflicted attorney instead of oneotifer lawyers expressly identified as

qualified to practice in this Court.

Request for confidentiality

6. The Prosecution requests that this filing be remgias “Confidential” since it relates

to material that is currently confidential.

Prosecution’s submissions

7. In this instance, Mr. Kaufman was privy to confidahinformation involving the
Bembacase and additionally had tangential involvementhat matter when he was a staff
member of the OTP. In the view of the Prosecutibwould be impossible for Mr. Kaufman
to work for theBembaDefence team while respecting and remaining bduyntthe duties of
confidentiality stemming from his [...] former positi” (Article12(1)(b), Code of Conduct)
in the OTP.

8. Article 12 of the Code of Conduct provides that:

“Counsel shall not represent a client in a case:

@) ...

(b) In which counsel was involved or was privy timfidential information as a staff member

of the court relating to the case in which counseéks to appeaiThe lifting of this

impediment may, however, at counsel’s request,rdered by the Court if deemed justified

in the interests of justice. .(emphasis added)

9. This article sets out two causes for attorney ditification for former staff members:
(i) prior involvement or (ii) knowledge of confidial information, in the case in which

counsel seeks to appear. Either ground is suftiteeoonstitute impediment to representation.

10. The Code of Conduct deliberately does not requic the prior involvement be

substantial. The drafters of Article 12 of the Code of Condeisewhere impose a standard of

" In this respect, it is significantly different tharticle 14 (c) of the ICTY Code oProfessional Conduct. The,
Code of Professional Conduct for Counsel appeabeipre the ICTY expressly states: “Counsel shall no
represent a client in connection with a matter ol counsel participated personally and substiytées an
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substantialityin two occasions when stipulating the impedimeatsepresentation. The first
addresses a conflict of interest between the ch#ieecAccused for whom counsel seeks to
appear and cases of other clients representedebsatine counsel (see Article 12(1)(a)). The
second addresses the probability of a counsel apgeas a witness in the proceedings in
which he seeks to appear (see Article 12(3)). Adiogity, the exclusion of the substantiality
standard in subparagraph Article 12(1)(b) of thel€of Conduct is not a result of oversight
but an expression of determined intent by the draftonot require that the prior involvement
be “substantial” when considering potential disdication of a former staff member of the

Court®

11. Nor does the Code of Conduct define “confidentiafoimation” to mean only
documents, evidence, confidential filings, or tike.l In fact, confidential information is more
than tangible material; it includes, for exampidprmation regarding internal assessments of
the OTP of the strengths and weaknesses of its aadethe reasons underlying its

prosecutorial strategy.

12.  Though Mr. Kaufman states that his “only knowledgfewritten submissions and
evidence in thembacase is derived from publicly available informatidand that he does
not know the names of witnesses, the reality i$ lieahas substantial knowledge of other

confidential information as defined above.

official or staff member of the Tribunal [...]" (emphkis added). This provision is the basis fdsubstantial
involvement testset out in some ICTY jurisprudence. In contrasticle 12(1)(b) of the ICC Code of Conduct
does not require prior “substantial” and “personaiVolvement, but only involvement or knowledge of

confidential information

8 This is in line with the drafting history of thi@de of conduct. See Chapter Ill (13) of the peapdor a draft
Code of Professional Conduct for counsel beforelnkternational Criminal Court, prepared by the insgional
Criminal Bar, Ethics Committee, available fatp://217.148.84.127/bpi-icb/files/Code of Condw@st2.pdf it

states:

“13. Former members of the Office of the Prosecatal former Judges and staff of the Chambers and
of the Registry. 1). Former Prosecutors or membétbe office of theProsecutor and former Judges
and former staff of the Chambers and of the Regisiay accept mandates to act as counsel on behalf
of accused persons, victims and witnesses in rgatteat are prosecuted before the International
Criminal Court under the following conditions. H)e former Prosecutor, member of the office of the
Prosecutor, former staff of the Chambers or of Registry, or former Judge was not involved in any
matterrelated to the mandate they are called to acceimplti) The former Prosecutor, member of the
office of the Prosecutor, former staff of the Chamsbor of the Registry, or former Judge is not in a
conflict of interests and has not been privy to &mfgrmation that is likely to result in a conflictf
interests. (emphasis added)

° Mr. Kaufman’s first observations at para 4, An@=appended to this filing.
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13. Mr. Kaufman worked for the Prosecution from 5 M@®08& to 4 May 2009 as a senior
staff member (P4) in the Prosecution Division (“PDHe was first assigned to thebanga
case and later assigned to Ketanga and Ngudjolease. From early October 2008 until he
left PD, he shared an office with Massimo Scalidtien one of two P4 lawyers assigned to
the Bembacase. Mr. Scaliotti was occasionally acting leanfethe trial team, in the absence
of the P5 Senior Trial Lawyer. In addition, he swmed the pre-confirmation and pre-trial
preparation on modes of liability and was in chargeerall, of issues dealing with the
Mouvement de Libération du Congusiders:® As a senior member of the trial team and a
member of the joint teart,Mr. Scaliotti would have strategy and legal disiass in his

office in Mr. Kaufman'’s presence.

14. Mr. Kaufman anticipated exposure Bembamatters when proposing to share an
office with Mr. Scaliotti. In an email dated 3 Sember 20092 Mr. Kaufman stated
(emphasis added):

[REDACTED]

Thanks for this.

As | explained, | am very happy where | am with Mjpn but Eric rather
expressed a desire that | be more accessible tohifloor 10. Furthermore,
Massimo is a friend from days of yore and also 4tlé¥el. | also think it
advantageous to be in a room with someone on erdiff case. That way one
can be more in tune with what is going on elsewherthe OTP - sharing
knowledge etc....

Nick

15.  Apart from his physical presence in the office ared with Mr. Scaliotti, in his

capacity as a senior staff member Mr. Kaufman diyqarticipated in formal and informal

YWhen Mr. Kaufman states that he wishes to join Hieéence team because he genuinely believes that Mr
Bemba “is not guilty of the [...] breach of commanekponsibility and of the charges against him” (Mr.
Kaufman'’s first observations para 1, Annex C appentb this filing), such a statement must be carsid
against the backdrop of his exposure to modesbilily discussions within OTP.

1 Regulation 2 of the Regulations of the Office fté Prosecutor, ICC-BD/05-01-09, defines “joint téa@® the
interdivisional team formed to carry out investigas. It also defines “trial team” as the interdiohal team
formed upon confirmation of the charges to carrymoesecutions. Regulation 32(2) states that “gaicth team
shall be composed of staff from the three Divisiom®rder to ensure a coordinated approach thrautgtice
investigation”. Regulation 32(5) states that “Upmmfirmation of the charges, an interdivisionahltteam is
formed to carry out prosecutions. [...]”

2 Annex L appended to this filing.
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office discussions that inherently included confii® discussions of the strengths and
weaknesses of thBembacase:® The reality is that within the ranks of senioafsin the
OTP the lawyers and investigators frequently coai@ong themselves and seek advice on
strategies for investigating, charging, and prepgadases for confirmation hearings or trials.
Since the Court has not yet resolved many issugsotantial issues, members of the staff
frequently consult to benefit from their colleaguearious experiences. Mr. Kaufman, as a
senior lawyer with experience in criminal law (inding practice before an international
tribunal) and as the office mate of a P4 lawyeth@Bembateam, directly and indirectly

participated in or was exposed to these informafidential discussions.

16. OTP also has confidential discussions on issueategies, and case evaluation in
senior staff meetings in PD and in meetings invajvihe heads of the various divisions and
the Prosecutor. Mr. Kaufman attended senior sta#tings in which the lawyers in PD would
address and analyze core issues in the various caskin the Office. These included
discussions regarding thBemba case’® including the litigated mode of liability, the
guidelines for disclosure review, the Prosecutigmisition on witness protection, and the

elements of the Prosecution’s cade.

17.  Additionally, Mr. Kaufman, upon his request and the purpose of preparing a task
in relation to theLubangacase, obtained an under seal document, namelyrtgsedutor’s
application for warrant of arrest in tiBembacase, which is currently not available to the

Defence in an unredacted forfh.

3 Though Mr. Kaufman suggests that it would havenbae“breach of protocol” to divulge confidential
information to a person not working on the par@icutase team, (Mr. Kaufman'’s first observationpat. 6,
Annex C appended to this filing) there is no protaestricting deliberative internal discussiongem when the
subject matter is confidential. Courts instead ypnes that lawyers will appropriately recognize thay are
bound by their duties of confidentiality.

14 Mr. Kaufman admitted the attendance of a meetisgudsing the mode of liability in the Bemba ca3ee
para. 10 of Mr. Kaufman'’s first observations, Anr@=appended to this filing.

5 To ensure effective participation in the discussiparticipants often receive internal OTP documehtt
revealed confidential information pertaining to tsecutorial and investigative strategies of dffece.,See
Annex G appended to this filing [Email inviting Maufman to a meeting on 15 August 2008 with ExCord
the Joint team to discuss disclosure in Bembacase, which includes among its attachments, goikelfor
disclosure review, ExCom’s position on Witness gctibn, and CAR issue list which contains interlaments
of the Prosecution case]. See Annex H appendduddiling [exchange of emails between Mr. Kaufrmeard a
senior staff member in tH@embacase setting a date for discussion of the Modedatfility in theBembaCase]

6 Mr. Kaufman admitted in his second observatiors tre requested this document (Mr. Kaufman’'s second
observations at para. 3, Annex E appended to fhig)f in contradiction with his assertion in higst
observations that “[his] only knowledge of writtenbmissions and evidence in BBembacase is derived from
publicly available information” (Mr. Kaufman'’s firobservations at para. 4, Annex C appended tdilimg).
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18. Mr. Kaufman’s proximity to, and involvement in, easpecific confidential
discussions about prosecutorial strategy disqealifim from representing the Accused. Mr.
Kaufman states, “If the OTP’s objection were to ugheld, the upshot would be that all
former employees of the OTP would be denied theodppity of working as Defence
Counsel at the ICC™'That is neither the Prosecution’s position nor tihevitable
consequence of the Prosecution’s objection heréheRathe Prosecution’s position is only
that a person of senior status, exposed to cortfalénformation, including as a participant
in confidential internal deliberations and discassi in an ongoing case or investigation,

cannot thereafter align himself with the suspediarused in that cas&®

19. Nothing in the Code of Conduct or professional ethgenerally would disqualify a
junior attorney who had no exposure to or partibgpain confidential deliberations and
discussions from thereafter working as a Defenaesel in the Court. Nor would a senior
attorney be disqualified from working as a Defeooensel in a case that was investigated
after the attorney leaves the OTP. The Code of Gandhowever, bars Mr. Kaufman from
undertaking a role with the Defence team after mgvbeen exposed to confidential
Prosecution information, since it is not reasonatblat he will ignore the confidential
information he has received as a member of the @gBrding strengths and witnesses and
strategic decisions in this case. If he were tothaeinformation to the benefit of his client, as
he would be obligated to do, that would adverséigca the fairness of the trial and unduly

disadvantage the Prosecution.

20.  As much as the views of Mr. Kaufman will unavoidabffect the joint representation
by the other members of the Defence team - indeednust share his assessment of the
Prosecution strengths and weaknesses, based okntweledge of the case, if he is to

represent the interests of their shared clienék tlepresentation of Mr. Bemba will similarly

Y Mr. Kaufman'’s first observations at para. 12, An@eappended to this filing.

8 Nor would the disqualification of Mr. Kaufman vie a protected right of Mr. Bemba to counsel aficd,
regardless of the Code of Conduct or conflict aéiiest. It is noted that the right to choose Colissaot an
absolute one, it is subject to limitations. In tesntext, it was held that: “one of the limits teetaccused’s
choice of counsel is a conflict of interest affagtihis counsel”. Se@rosecutor v. GotovinaCermak and
Markac, Case No. IT-06-90-AR 73.Decision onCermak’s Interlocutory Appeal against Trial Chamiser’
Decision on Conflict of Interest of Attorney’s Pesmbvié and Slokowv, 29" June 2007, para 55 citing
Prosecutor v. Ante GotovirendProsecutor v. lvan Cermak and Mladen Mark@ase Nos. IT-01-45-AR73.1,
IT-03-73-AR73.1, IT-03-73-AR73.Decision on Interlocutory Appeals against the Ti@lambers Decision to
Amend the Indictment and for Joing@6 October 2006, para 30, citiRgosecutor v. Zeljko Mejakiet al, Case
No IT-02-65-AR73.1Decision on Appeal by the Prosecution to Resolveflicbof Interest Regarding Attorney
Jovan Simi, 6 October 2004 (Mejaki¢ Decision”), para. 8
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be affected. The Prosecution reminds the Courtithattheknowledgeof the counsel, rather
than thepassing of this knowledge the opposing party that is envisaged as impexirto
representation pursuant to Article 12(1)(b) of @exle of Conduct. This knowledge alone will
affect the functions of Mr. Kaufman in the Deferteeam and necessarily will extend to the
members of the Defence team, since his knowledgeatde isolated from the legal opinions

or views he will present and share with them.

21.  The Prosecution further submits that this appointnséould be invalidated since it is

based on the following violations of the Code oh@act”®;

i) Violation of Article 12(1)(b) “second sentence” tiie Code of Conduct by not
seeking the authorization of the Court to lift theediment of representation stipulated in the
“first sentence” of the said provision. In so dqirthe Defence chose to circumvent an
essential procedure designed to safeguard therityted proceedings by allowing the Court

to draw an assessment based on the interestgiogjus

ii) Failure to resolve the concerns raised by the eutgs and notified to the Defence
team?° constitutes a violation to Articles 13 and 16 & tCode of Conduct which
respectively necessitate the exercise of all carensure that no conflict of interest ariées,
and the refusal of an agreement of representatierenthere is a conflict of inter&8tit also
violates Article 24(1) of the Code of the Conduwttrequires Counsel to take all necessary
steps to ensure that his actions or those of otfeenbers of the team are not prejudicial to the

ongoing proceedings and do not bring the Courtdigcepute.

22. Nor is it necessary that the Defence team takdnersérvices of a person with even a
potential conflict of interest. The Registry mainta list of qualified counsels to appear
before the Court, which, as of 1 September 2008eeded 300 namés. In addition, the

Accused may choose counsel not on thetist.

¥ These violations are attributed to Mr. Kaufman awlally to the Defence team since the latter was
sufficiently notified of Mr. Kaufman’s involvemerand knowledge of confidential information in the niea
Case by consecutive memoranda on 19 November 2008cember 2009, and 5 January 2010 (see annex B, D
and I).

2 See Annexes B, D and |

2L Article 16(1) of the Code of Conduct.

22 Article 13 (2)(a) of the Code of Conduct.

2 htp://www.icc-cpi.int/Menus/ICC/Structure+of+the#@t/Defence/Counsel/List+of+Counsel/Lssf+
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23.  The Prosecution’s request is further supportedhieyprinciple that “safeguarding the

interests of justice requires the prevention ofeptiil conflicts of interest before they

arise”?®

Relief sought

24. For the reasons set out above, the Prosecutioaatisglly requests that the Chamber:
i) invalidate the contested appointment, or alteretivefer the request to a judge of the
Pre-Trial Division pursuant to Article 64(4) of ti&atute and allow the Prosecution to further

substantiate its request; and

ii) suspend the contested appointment pending a fawidn on the matter.

Luis Moreno-Ocampo, Prosecutor

Dated this 17 Day of May 2010
At The Hague, The Netherlands

Counsel+before+the+ICC.htm

4 Regulation 75(2) of the Regulations of the Court.

% prosecutor v. Ante Gotovina et, a&ase No. IT-06-90-AR73.Decision on Cermak’s Interlocutory Appeal
against Trial Chamber’s Decision on Conflict ofdrgst of Attorneys Prodanovic and Slokow® June 2007,
para 16.Decision on Appeal by Bruno Stopgainst Trial Chamber's Decision on Request fopéiptment of
Counsel,24 November 2004 Prli¢ Appeal Decision”), para 25.
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