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Observations of the Defence

1. The Defence for Mr. Katanga (“Defence”) hereby subnts observations in response
to the observations of the Victim and Witness U(W¥WU”) on the use of
photographs during defence investigatibres addressed in Defence Motions ICC-
01/04-01/07-2061 and ICC-01/04-01/07-2060-Red.

2. The Defence notes that the VWU recognizes the uszfs of a photo as a tool to
identify individuals in the field. This is precisely the reason for which the Defence
seeks permission to use photos in its investigatitinchas proven difficult to identify
persons in other ways, particularly given that somighem have given different
identifying details on different occasions. In resp of some of the Prosecution
witnesses, particularly W-249 and W-132, there lteen significiant confusion about
their identity. Real difficulties arise when iddéying witnesses with means other than

photographs.

3. The Defence fully agrees with the VWU that the nanoé family members ‘can
equally be a useful tool to identify individuals time field’. In this regard, the VWU
correctly points out that family members in the DR&not necessarily bear the same
name and that, therefore, ‘knowing the names oérmar siblings or other relatives
can ... be helpful to establish the identity ofiadividual’.®> The experience of the
Defence is that, in practice, the matrix of famiglationships is often essential to
relaible investigations. In this regard, the Defenwtes the importance of early
disclosure of the names and whereabouts of famédynbers These details are often

withheld from the Defence and their absence hangefience investigations.

4. However useful family names are, their discloswed substitute for photographs,
paritcularly where third persons may only know fierson by sight rather than by
name. Notwithstanding the valuable and appropoagervations of the VWU on this
point, the Defence maintains its need to use aqgnaph to identify persons in

investigations.

11CC-01/04-01/07-2092-Conlyictims and Witnesses Unit's observations on d#iferquestions in relation to
the documents ICC-01/04-01/07-2061 and ICC-01/08-02060-Red11 May 2010.

2 2092-Conf-Anx-1, page 1 Re(1).

% 2092-Conf-Anx-1, page 1 Re(2).
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5. The VWU further holds that, culturally, the usepaétures can be viewed as intrusive

in the context of the DRC, particularly if the pio is taken without prior consent of
the person in the picture. According to the VWUheaxson’s image may generally ‘be
emotively held as important to the person’s intggand as such is viewed to be very
personal? For this reason, the VWU recommends consideriogéek prior consent

of or providing further explanations to the conezfnwitnesses before the use of

photos is authorised’; or ‘to inform the concerpetsons accordingly’.

Whilst the Defence is sensitive to cultural valaed differences, the experience of the
Defence in its investigations in the DRC does sugiport this view. In dealings with
potential defence witnesses, the Defence has nbtetuetance in people to have his
or her picture taken. Before taking a picture ojare, the Defence always seeks the
person’s prior approval. Nobody has so far refusedaised any concern that his or
her picture be taken. The Defence has never hadntpeession that people in the
DRC have any issue with their photograph beingriakin the contrary, most persons
the Defence has spoken to rather like to be phapdgrd notwithstanding that some of
them have expressed serious concerns about thiefy sand their fears of testifying.
To the surprise of the Defence, no questions weee asked as to the purpose of the
photographing of their images. It appeared nota@lzoncern for any of them. Thus,
the Defence is not convinced that a person’s imagike DRC may be ‘emotively
held as important to the person’s integrity andwsh is viewed to be very personal’.
For the same reasons, the Defence is not convihegdhere ‘is a high risk of adverse
psychological impact if photos are used withoubpknowledge and consent of the

concerned witnesse%’.

The Defence nonetheless fully appreciates the aisficof showing pictures of
prosecution witnesses to third parties. It undedsahe concerns of the VWU that, if
not done with care and precaution, such showing imengase the level of risk for the
individuals concernellThe Defence concedes that a wide distributionictupes of

prosecution withesses may increase the risk of themg identified as prosecution
witnesses. It agrees that such showing should petkea minimum and done only in

circumstances where no other tools are availabfentbout whether a person knows

* 2092-Conf-Anx-1, page 1.

® |bid.

€ 2092-Conf-Anx-1, page 2 Re(5).
"2092-Conf-Anx-1, page 1, Re(3).
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the prosecution witness in question. Provided itaseful in using photographs, the
Defence is of the view that there are ways of ugingtographs without increasing the
risk of the persons in the photographs being ifiedtias persons linked to the Court.
As is the case in referring to their names, the ikethat the Defence takes extreme
care in not revealing that the person in the phafoly is a prosecution witness. There
can be many reasons why a photograph is being stomaiperson. In order to test the
credibility of potential defence witnesses, the déefe regularly shows them

photographs of individuals who they have refer@anttheir testimony. These could

be other potential defence witnesses whose images photographed by the Defence
or persons whose photographs the Defence has ebtairanother way, for instance,

through the media. It sees therefore no reason itvbgnnot be done in respect of

prosecution witnesses without putting them at risk.

8. The Defence submits that, if done appropriatelgrehis no difference in effect
between showing the picture of a prosecution wéreesd reference to a prosecution
witness’s name. In this regard, it notes that thglW/concedes that an increased risk
for the security of a withess may be reduced byvaing several pictures of different
persons. The Defence, therefore, requests that\Wig, the Chamber, the Prosecution
and victim representatives have confidence in tlodepsionalism of the Defence in
ensuring that prosecution witnesses are not platedhigher risk and using this tool
only where appropriate. In certain situations, @ynbe necessary to show only one
photograph instead of several — a situation mey émlv days ago by the Defence
when dealing with a specific withess who was walbn to the party being asked to
indentify the person in a photo. The Defence hasbjection to seeking the advice of
the VWU when dealing with particularly vulnerabletesses. It is also willing to
keep a record of the persons to whom a photogrdph witness is shown. The
Defence is further prepared to discuss mattersarerdetail with the VWU with the
aim to include the use of photographs in the jgirdtocol. Again, in exceptional
circumstances a party can apply to the court teerordore restrictive limits in a

particular case of sensitivity.

9. It is respectfully submitted that this is a moragiical solution than imposing an
obligation on the Defence to seek prior permissioom the Court in every
circumstance it shows a photograph to a third pantyto seek the prior consent of
each single prosecution witness that his or hetqguaph be exceptionally shown to
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third parties. It is rarely clear what will happiarthe course of an investigation. There
will not always be time to seek leave. It is nopractical solution. In addition, the
VWU is best placed to inform the Defence of pafacuisks to witnesses in concrete

situations and the Defence will certainly tailar ithvestigations accordingly.

Relief Sought

On those grounds, the Defence requests the TriamBhar to grant it authorisation to use
photographs of protected witnesses in its investiga, provided it does so in an appropriate
and careful manner and, if considered necessasy, discussing the matter further with the

VWU.

Respectfully submitted,

David Hooper, Q.C.
Lead Counsel for Germain Katanga

Dated this 1% May 2010
At The Hague, The Netherlands
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