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1. On the 14
th

 January 2010, the Prosecution submitted a „Notice of modification of the 

Prosecution‟s witnesses‟,
1
 in which it informed the Trial Chamber and the parties that 

it was changing its order of witneses due to the unsolved issues of protection of 

Witness 28.  The Prosecution further stated that “Witness 28 will be called to testify at 

a later stage in the Prosecution’s case still to be determined and if the Prosecution is 

satisfied that the witness is adequately protected”. 

 

 

2. The Defence is surprised that the Prosecutor expresses such a difficulty at this stage. 

Prior to the adjournment of the case, the Defence was under the impression that 

Witness 28 was on the point of giving evidence and therefore available to do so at that 

stage.
2
  There was a discussion in court on December 1

st
 on the subject and the 

Defence even expressed a preference for P-28 to begin his evidence the next day. 

There were some veiled difficulties expressed by the Prosecution, but nothing to 

indicate a profound difficulty or that the witness was not, for example, there and then 

available to give evidence. That such difficulties have arisen at this stage is therefore 

all the more surprising. 

 

 

3. It is not stated by the Prosecutor exactly what difficulties there may be as to the 

Witness’s protection that requires this late re-ordering of his witnesses. It may be that 

the reason is so confidential that, exceptionally, it cannot be disclosed to the Defence. 

In any event, the Defence anticipates that the Trial Chamber will again protect the 

interests of the Defence in the matter to ensure that the Prosecutor’s request is indeed 

based on reasonable grounds. The Defence use the word ’request’, as re-ordering 

remains a matter requiring the consent of the Chamber, not only as a matter of good 

practice and courtesy, but also, to protect the interests of the Defence against prejudice 

caused. 

 

 

 

                                                           
1
 ICC-01/04-01/07-1764 14/1/2010. 

2
 ICC-01/04-01/07-T-88 page 4. 
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Respectfully submitted, 

 

 

                                                                                             

David HOOPER 

  

      

Dated this 15
th

 day of January 2010 

 The Hague 
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