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1. During the status conference of 7 October 200®%I Thamber Il (“the Chamber”) requested
submissions from the parties and participants erethidential significance of Evidence numbers
(“EVD") assigned to items of incriminatory evideniied in the casé.The Chamber recalled the
experience of Trial Chamber | in tHeubanga case, wherein only a selection of items of
incriminatory evidence disclosed in the case wetmrstted before the Judges as forming part of
the Prosecution’s evidenéeSiven these circumstances, the Chamber soughtdw kow they
and the other participants are to identify whicltwuents are positively relied on and which
documents happen to be included but which are mgelorelied on. As a solution, the Chamber
proposed that while the Prosecution compiles itsreary, it may wish to use that opportunity to
list each item of incriminatory evidence with an BEViumber, which the Prosecution will be
positively relying upon at tridl.The Office of the Prosecutor (“the Prosecutioré$pectfully

provides its submissions on the matter.
Prosecution’s submission

2. In compliance with the Chamber’'s proposal, thes€cution appends as Annex A to this
submission a list of items of incriminatory evidenthe Prosecution references in its case
summary and which it currently intends positivadyrély upon at trial at this stage. Annex A also
contains the corresponding EVD numbers for itemsnofiminatory evidence for which the
Registry has assigned EVD numbers. The other itmgained in the list without corresponding
EVD numbers have either not been disclosed or anglipg before the Chamber for protective

measures.

3. The Prosecution notes that the list does nat line Prosecution’s right to introduce new
evidence and that the Prosecution is not boundysbiethose items of incriminatory evidence
which it references in its case summary. This ssbion is supported by Articles 54 (1)(a) and
(b) of the Statute as well as the Appeals Chambéudgment in thd.ubanga case, which

confirms that the Prosecution’s investigations ragtinue beyond the confirmation of charges.

11CC-01/05-01/08-T-14-ENG, p. 16, lines 22-25.

21CC-01/05-01/08-T-14-ENG, p. 17, lines 1-5.

% The Prosecution has provided submissions on whshiuld be allowed to introduce new evidence not
presently in its possession and not be solely bedrxy evidence referenced in its summary docuneeptdve

its case at trial.

* Prosecutor v. Lubanga, “Judgment on the Prosecutor’'s appeal againstd#usion of Pre-Trial Chamber |
entitled Decision Establishing General principlesvérning Applications to Restrict Disclosure pursuto
Rules 81(2) and (4) of the Rules of Procedure avidece” 13 October 2006, ICC-01/04-01/06-568, paka
and 52.
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As the Appeals Chamber noted, “the duty to estalihie truth is not limited to the time before
the confirmation hearing. Therefore, the Proseautimust be allowed to continue its

investigations beyond the confirmation hearindnié is necessary to establish the truth.”
Request for Confidentiality
4. The Prosecution requests that Annex A apperal#dd filing be received as Confidential, Ex
Parte, Prosecution and Defence Only because iaic@ninformation on witnesses known only to
the Defence but not the public.
Conclusion
5. In light of the foregoing, the Prosecution resfaghat the Chamber receives this filing and its

appended Annex A, as evidence that it positivelgrids to rely upon at this stage, without

excluding the possibility of introducing furtheridgnce necessary to establish the truth.

Luis Moreno-Ocampo, Prosecutor

Dated this 4 day of November 2009
At The Hague, The Netherlands

® Ibid, para. 52
No. ICC-01/05-01/08 4 4 November 2009



