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Introduction

1. Legal Representatives of Victims have filed consolidated observations on the
appeals by the Prosecution and the Defence against a Decision of the Majority of
Trial Chamber L' which found that at this stage of proceedings it could consider
the possibility of changing the legal characterisation of the facts under Regulation
55(2) of the Regulations of the Court without being bound by the facts and

circumstances set out in the charging document.

2. The Legal Representatives agree with the Prosecution on all of the main points
raised in the appeals, in particular, that Regulation 55 embodies a single process;
that the Appeals Chamber should not decide as the court of first instance whether
the facts and circumstances in the Document Containing the Charges can support
a different legal characterisation; and that in considering a change to the legal
characterisation of the facts, the Trial Chamber is not limited to substituting to a
lesser included offence. The Legal Representatives also agree with both the
Prosecution and the Defence that the Majority erred in its interpretation that
Regulation 55(2) was not restricted to the facts and circumstance set out in the

charges.

3. The sole issue on which the Prosecution and the Legal Representatives differ is on
the impact of this error. Contrary to the Legal Representatives’ submissions, the
notification given by the Majority was fundamentally flawed as it was based, at
least in part, on consideration of new facts and circumstances beyond those set
out in the charges. The Appeals Chamber should therefore remand the matter to
the Trial Chamber to decide whether, based on the facts set out in the Document
Containing the Charges, it still “appears to the Chamber that the legal

characterisation of facts may be subject to change” .

1 1CC-01/04-01/06-2049 (“Decision”); 1CC-01/04-01/@669-Anx1, 31 July 2009 (“Minority Opinion”,
originally filed as ICC-01/04-01/06-2054 on 17 J@2B09).
2 Regulation 55(2).
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Procedural Background

4. The Prosecution refers to the detailed procedural history set out in its Appeal

Brief against the Decision,® and in its Response to the Defence Appeal.*

5. Pursuant to a grant of leave by the Appeals Chamber,®> on 23 October 2009 the
Legal Representatives of the victims filed consolidated Observations on the

appeals by the Prosecution and the Defence.

6. The Prosecution hereby files its Response to the Victims” Observations.

The Prosecution’s Response to the Observations

Suspensive effect is no longer required

7. The Prosecution and the Defence both requested that the Appeals Chamber grant
suspensive effect to this appeal. On 2 October 2009, the Trial Chamber postponed
the resumption of trial, including hearing further evidence and a more detailed
consideration of Regulation 55, until after the Appeals Chamber decides the
merits of this appeal” As a result, the Prosecution agrees with the Legal
Representatives that the request that this Chamber grant suspensive effect to this

appeal is moot.?

The Legal Representatives and the Prosecution largely concur on all substantive questions

8. In its appeal, the Prosecution demonstrated that Regulation 55 contains a single
procedure, and that all of the safeguards contained in its three paragraphs must

be applied.” As a result, Regulation 55 allows the Chamber to recharacterise only

% See ICC-01/04-01/06-2120 OA15, 14 September 208@s. 8-17.
* See ICC-01/04-01/06-2136 OA15, 23 September 208@s. 4-6.
® |CC-01/04-01/06-2168, 20 October 2009.

® |CC-01/04-01/06-2173 (“Victims’ Observations”).
"1CC-01/04-01/06-2143, paras. 22-23.

8 Victims’ Observations, para. 17.

° Prosecution Appeal Brief, paras. 5, 14, 24, 46-48.
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those facts which are contained in the charges (or any amendment to the
charges).”® The Legal Representatives expressly agree with both the Prosecution

and the Defence!! on this core issue in the appeal.’

9. The Legal Representatives also agree with the Prosecution that, contrary to the
Defence’s contention on appeal,’® the Trial Chamber’s authority to recharacterise
facts and circumstances under Regulation 55 is not limited to those cases where

the new legal characterisation is a lesser included offense of a crime charged.!

10. There is also agreement with the Prosecution’s opposition to the Defence’s
argument that any application of Regulation 55 would necessarily violate the
rights of the accused. The Prosecution argued that the question of the impact and
the rights of the accused must be determined on a case-by-case basis, in light of
both the nature of the change (if any) and the measures which the Trial Chamber
puts in place to safeguard the rights of the Defence under Regulation 55(2) and
(3).">  Regulation 55 provides an adequate mechanism for this.'® The Legal

Representatives agree with the Prosecution on this question as well.'”

19 prosecution Appeal Brief, paras. 4-7, 28-34, 44-45

" Defence Appeal Brief, para. 8.

12 victims’ Observations, paras. 25-26: “Les repréaets légaux s'associent avec la thése des appaiaion
laguelle la norme 55 du Réglement de la Cour ptéwoiprocessus unique qui est soumis a I'enseméxde d
conditions et garanties énoncées cumulativemeng den trois paragraphes. [...] Les représentagtunie
n‘ont par ailleurs jamais soutenu la thése selguede la norme 55 du Réglement de la Cour aut@itséa
Chambre de premiére instance a dépasser lesftfaits@nstances décrits dans les charges.”

3 The Prosecution also observed that the questitimedigality of Regulation 58er se which the Defence had
sought to incorporate by reference, had not bedified for appeal or raised before the Trial Ch&min these
proceedings (Prosecution Response to Defence Appaids. 7-8). The Legal Representatives agreethiba
arguments of the Defence cannot be taken into dereion for this reason (Victims’ Observationstgsa 19,
22), although for a reason with which the Prosecutioes not agree. In particular, the Prosecwudisagrees
that a party waives a claim, including its rightsteek interlocutory appeal from a subsequent aegidi it does
not raise it in an initial application for leave appeal. Under the Statute, interlocutory appeay only be
lodged if the particular criteria under Article 82(d) are met. Not every decision can or shouldipgealed,
and the Statute thus does not penalize a parfiilorg to seek to appeal an issue the first titragises. Instead,
it is the particular impact of a decision, and witthat decision only the necessary issues, thatldHustify an
application for leave to appeal. Thus, a partggermination that an issue does not meet the regants for
leave to appeal in the context of a given decis@mmnot prevent it from seeking leave to appeal shate issue
if it arises later in a way which affects the faimd expeditious conduct of the proceedings (conWagims’
Observations, para. 20). And an application favéto appeal an issue also cannot be conflatddseitking
reconsideration of that issue (contrast Victimss@tvations, para. 21).

4 See Prosecution Appeal Brief, para. 49; Proseculesponse to Defence Appeal, paras. 12-15. Vittims
Observations, paras. 34, 41.

!5 prosecution Response to Defence Appeal, parag0]122, 24-26.

16 Regulation 55 prescribes that if the Trial Chamibazontemplating a change of legal characterigatien it
must give the parties the opportunity to make ssbiohs on “all matters relevant to the proposechgeg
including the impact of the proposed change andrtbasures would be required in order to respeatighés of
the parties. This would include the measures sigatlif contemplated in Regulation 55(2) and (3)tsas the
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11. The Legal Representatives thus agree with the Prosecution on the substantive
issues in this appeal, and in particular on the core issue that the Majority of the
Trial Chamber erred in holding that under Regulation 55(2) and (3) they were not

limited to the facts and circumstances set out in the charges.

The sole disagreement between the Legal Representatives and the Prosecution relates to the

remedy on appeal

12. The Legal Representatives argue that the erroneous interpretation of Regulation
55 did not impact on the Decision to notify the participants that the legal
characterisation of facts may be subject to change.’® They suggest that although
the Majority held that it could refer to facts beyond those set out in the charges,
this was not necessary in the present case because the facts and circumstances
which are set out in the charges themselves support the proposed legal

characterisations.?

13. This position, however, is not supported by the Majority’s Decision or its
subsequent Clarification. The Decision did not identify the facts which the
Majority considered might be subject to a different legal characterisation.?
Nonetheless, it was explicitly based on a flawed interpretation of Regulation
55(2).2' In its subsequent Clarification, the Majority expressly referred to the facts
which were to be re-characterised as “the specific new facts and circumstances

that the Chamber may consider”.??

possibility of suspending the hearing to ensuré tha participants have adequate time and fadlifer the
effective preparation of their case. See ProsegRiesponse to Defence Appeal, paras. 20, 24.

7 seein particular Victims’ Observations, paras. 35 42.

18 Victims’ Observations, para. 25.

9 Victims’ Observations, para. 26

20 The Decision merely gives the parties notice ttfat legal characterisation of facts may be subiecthange”
(para. 35). See Prosecution Application for LetvAppeal, ICC-01/04-01/06-2074, 12 August 2009ap23
and footnote 37.

2 Decision, paras. 27-32.

22 1CC-01/04-01/06-2093, 27 August 2009, para. 7.e Muajority went on to rule that, “[a]s explained time
Majority Decision, Regulation 55(2) allows for theeorporation ofadditional facts and circumstancesovided
that notice to the participants is granted and gpoctunity to make oral or written submissions @mning the
proposed changes is afforded”. Thoadditional facts’'must in any event have come to light during the tr
and build a unity, from the procedural point ofwjevith the course of events described in the obslrg para. 8
(emphasis added).
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14. The Decision and the Clarification thus reflect the erroneous analysis of the Trial
Chamber and cannot be sustained on the basis that the Chamber could have
reached the same result based on factual findings derived from the Document
Containing the Charges. The Trial Chamber in this case made its determination
based in part on facts which it acknowledged were not part of the charges; and it
is impossible to separate the factual bases on which the Trial Chamber made its
findings. The Appeals Chamber should not determine at this stage whether the
facts and circumstances support the alternative legal characterisations under

consideration by the Trial Chamber.?

15. As a result, the Prosecution submits that the Appeals Chamber should not
consider the submissions of either the Defence or of the Legal Representatives
providing arguments as to whether the facts and circumstances set out in the
charges might support the proposed legal characterisations.?* The course
consistent with the procedures in Regulation 55 is thus to overturn the Decision
and allow the Trial Chamber to make a new assessment, confined to the facts set
out in the charges, to determine if it still “appears to the Chamber that the legal

characterisation of the facts may be subject to change”.?®

M
\

Luis Moreno-Ocampo,

Prosecutor

Dated this 28* day of October 2009
At The Hague, The Netherlands

% The Legal Representatives agree in principle titjuestion of whether the facts and circumstaseesut

in the charges support the proposed legal charsatiens is one which must be decided by the Tlamber
(having heard submissions from the parties), ant byothe Appeals Chamber at this stage: Victims’
Observations, paras. 35, 39, 42.

24 See in particular: Defence Appeal Brief, pards5%; Victims’ Observations, paras. 28-31, 37-3B45.

% prosecution Response to Defence Appeal, para. 21.
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