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Introduction

1. At the status conference held on 7 October 2008, ThHal Chamber Il (“the
Chamber”) ordered the Office of the Prosecutorg“Brosecution”) to provide: (i) a
list of outstanding materials that it seeks toadtrce; (ii) a summary of the ambit of
those materials, specifying the issues to whicly tletate in the case; and (iii) an

explanation as to why these materials have nabvgen filed.

Request for the Receipt of Annex A akx parte, Prosecution Only

2. The Prosecution requests that the Chamber receiveeXA A appended to this
submission asEx parte, Prosecution only because it contains materialtedlao
potential Prosecution witnesses whose identitiese et yet been disclosed to the

Defence and in respect of whom the Prosecutionmegyyest protective measures.

Order (i) and (i) — List of outstanding materials and summary of their ambit

3. In compliance with orders (i) and (ii), the Prosmu submits as Annex A appended
to this submission, a list indicating the outstagdmaterials, in the form of witness
statements, that it seeks to introduce and a suynaighese materials specifying the

corresponding issues of relevance in the case.

4. The Prosecution has focussed this list on witrsagements collected since the

confirmation hearing was held.

5. In addition, the Prosecution wishes to inform thea@ber that it intends to rely on
non-testimonial, including forensic, evidence ooiel before and after the
confirmation hearing. The Prosecution stands réadyrovide the Chamber with this

additional information.

Order (iii) — Explanation why the materials have na previously been filed

11CC-01/05-01/08-T-14-ENG, page 10, lines 5-10.
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6. The Prosecution provided all the materials requicetle disclosed in advance of the
confirmation hearing in accordance with establisjueprudence, and thereafter did

not continue to file the materials collected sulsedly.

7. Second, the Prosecution, collected new materidéy dfie confirmation hearing as
allowed under both Article 54(1)(a) and (b) of tReme Statute (“the Statute”) and
the Appeals Chamber’'s Judgment in thdanga case, which acknowledged that the
Prosecutor’s investigations may continue beyonddtfirmation of chargeS.The
Appeals Chamber further held that such investigatimay relate to alleged new
crimes as well as to alleged crimes that are enassgul by the confirmation hearihg.
Pursuant to Article 54(1)(a) of the Statute, thesecution shall, "[ijn order to
establish the truth, extend the investigation teecall facts and evidence relevant to
an assessment of whether there is criminal respitisiunder this Statute, and, in
doing so, investigate incriminating and exoneratoigumstances equally.” As the
Appeals Chamber noted, “the duty to establish théhtis not limited to the time
before the confirmation hearing. Therefore, thesPcotion must be allowed to
continue its investigation beyond the confirmati@aring, if this is necessary in order
to establish the trutH.”

8. Post-confirmation investigations may also be nearysto address defense theories
that emerge at the confirmation hearing itself. wtiuld be unfair to restrict the
Prosecution’s ability to respond to the defencedfysing it the leeway to investigate.
It is also necessary if, as in this case, the Pi@-Thamber confirms on a mode of
liability not originally argued or investigated part of the Prosecution’s case. Article
61(9) of the Statute additionally stipulatester alia, that the charges may be
amended before the trial has begun. Collectivilgsé considerations explain why the
investigation should not, and need not, stop atntikenent the confirmation hearing

begins.

2 Prosecutor v. Lubanga, “Judgment on the Prosecutor’'s appeal againstd#usion of Pre-Trial Chamber |
entitled Decision Establishing General principlesv&ning Applications to Restrict Disclosure punsiu® Rule
81(2) and (4) of the Rules of Procedure and Evidgrit3 October 2006, ICC-01/04-01/06-568, paras. 2

% Ibid, paras. 2 and 52.

* Ibid, para. 52
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9. The continuing collection of new evidence after domfirmation hearing thus being
appropriate, immediate submission is not requiréteed, it would be improper to
disclose new information before the confirmatiorciden is final, including while
there exists the possibility of a defence appeahfia decision confirming charges.
Filing the evidence with the Chamber after the imgais concluded would create at
least the appearance that the Chamber was receamniognation that bears on the
confirmation considerations without the opporturtitythe Defence to respond. Nor
was it necessary, at a time when the possibilitgtexthat confirmation on some or all
charges would be denied

10.Thus, there was no requirement to file the eviddreteveen the confirmation hearing
and 18 September 200%he day the Pre-Trial Chamber denied the apjdicaior

leave to appeal the confirmation decision and retethe case to the Trial Chamber.

11. After the Presidency constituted this Trial Chamitiee Chamber had the authority to
issue an order regarding filing and disclosureicket64(3)(c) of the Statute provides
that the Trial Chamber shall provide for disclosueguiring only that the disclosure
be “sufficiently in advance of the commencementtidd trial to enable adequate
preparation for trial.” There was no order untietetatus conference of 7 October
2009.

12. Additionally, the Prosecution will seek protectiveasures for some of the witnesses
who provide material that the Prosecution will relgon at trial. Until adequate
measures are in place, the Prosecution cannoisatittie disclose their identities to
the Defence. Though the Prosecution continues toitorothe security situation of
each of its witnesses, it submits that witnessgatain continues to be a concern in

this case, particularly in relation to witnesseshie Democratic Republic of Congo.

13.Finally, in order to ensure that the trial is faird expeditious to all participants, and to
assist the Chamber in its determination of théhtrtite Prosecution intends to present
before the Chamber a case which is focused and letensetting forth the core

evidence upon which it intends to rely upon af.ttias the Prosecution’s objective to

® Article 61(7) of the Statute
51CC-01/05-01/08-532
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develop its case around a minimum number of wiges® as to maximize security
and efficiency of proceedingsAgainst this background, the Prosecution contirtoes
review the new materials for relevance and probkataiue in accordance with Article
69(4) of the Statute and weigh the new evidencenagmaterials previously disclosed
to determine which among its body of evidence istmommpelling, significant, and

likely to assist the Chamber in its determinatibthe truth?

Conclusion
14.1n light of the foregoing, the Prosecution requettat the Chamber accepts its

submission of evidence not previously discloseddoordance with the time-table for

disclosure of evidence set out at the status cenéerof 7 October 2009.

("\

Luis Moreno-Ocampo, Prosecutor

Dated this 8 day of October 2009
At The Hague, The Netherlands

" Under Article 68, the Prosecution has an obligatio protect witnesses, victims, family members atiers
cooperating with the Court as a result of its atgs.

8 |CC-01/04-01/07-1515, para. 26. Trial Chamber éketimined that it may use its authority under ktic
64(3)(c) and (6)(d) and article 69(3) to allow fate submission of evidence if it brings to lightwously
unknown facts, which have significant bearing oa thse and it deems it necessary for the deterionnat the
truth, and as long as it does not jeopardize tifende’s right to have adequate time in order tpare.
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