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Pursuant to Rule 79(4) of the Rules of Procedure and Evidence (Rules), Rule 78
and Regulation 54 of the Regulations of the Court (Regulations), and pursuant to
the principle previously enunciated by this Chamber that obligations of
disclosure on the Defence must be commensurate with the status of prosecution
disclosure at the time and the proximity of the commencement of trial, the
Prosecution herewith seeks an order from the Chamber for the disclosure by the

Defence of the following categories of information:

i) Further details regarding the evidence the Defence witnesses
intend to give, whether in the form of statements, notes or other
means of recording. Thus far, the Defence has identified
{REDACTED} witnesses and provided very brief summaries of
their anticipated evidence, which is consistent with disclosure
ordered by the Chamber on 20 March 2008,! but nonetheless is
inadequate to enable the Prosecution to prepare for the witnesses.
The Prosecution thus suggests it may be appropriate to re-evaluate
those conclusions at this stage of the trial.

ii) Timely disclosure/inspection of Defence materials, as required
under Rule 78, at least three weeks in advance of the
commencement of the Defence’s case in order to enable the

Prosecution to prepare for the Defence case.?

11CC-01/04-01/06-1235,para. 41(d).

2 The Prosecution notes that the Defence have itadidaat this information is forthcoming; the regue
thus is for an order directing disclosure withireasonable time — at least three weeks in advance-
sufficient to permit thorough enquiries.
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Additionally, the Prosecution seeks leave of the Chamber to undertake the

following:

iif) ~ to contact trial witnesses called by the Prosecution, when necessary
to conduct further enquiries regarding the Defence case,
specifically to assess the veracity of facts and allegations that may
be raised by Defence witnesses and obtain contact information for
persons who may be potential leads for the Prosecution
investigation into the Defence case;* and

iv)  [REDACTED].

A. Defence Disclosure in advance of the start of their case

1. The Prosecution recalls that the Chamber, in a pre-trial decision in
March 2008, declined to require the Defence to provide advance
information on its case. The Prosecution requests re-evaluation of that
determination based on new facts and circumstances, including the
inability of the Prosecution to adequately prepare for cross-

examination of Defence witnesses or respond to the Defence case.

2. On 7 January 2008, in the “Prosecution’s Submissions for the Status
Conference on 9 January 2008”,* the Prosecution contended that
“disclosure as contemplated by Rule 79(4) ought to extend to include

summaries or anticipated evidence, when no statements are available”,

3 See ICC-01/04-01/06-T-104-ENG ETL6 January 2009.
41CC-01/04-01/06-1109.
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and that such disclosure should occur sufficiently in advance of the

commencement of the Defence case.>

3. During the Status Conference on 9 January 2008, the Prosecution
reiterated its submissions that the Defence should disclose the names
of witnesses it intends to call and their statements in order to facilitate
the Prosecution’s “own enquiries in respect of the credibility of the
Defence witnesses”.® The Defence responded that it was not required
to disclose the statements of witnesses it intends to call and that Rule

79(4) must be read in the context of the entirety of Rule 79.7

4. On 20 March 2008, anticipating that trial would commence in June
2008, the Trial Chamber issued its "Decision on disclosure by the
Defence" (Disclosure Decision). It ordered the Defence to “furnish the
prosecution and the Chamber after the presentation of the evidence of
the prosecution is completed with the name, address and date of birth
of any witness, to enable the prosecution to conduct appropriate

enquiries” .

5. On 31 March 2008 the Defence sought leave to appeal various

components of the Disclosure Decision.® The Prosecution did not seek

® |bid, para. 12

®|CC-01/04-01/06-T-67, page 36, lines 21 to 25 page 37 lines 1 to 15.

" 1CC-01/04-01/06 -1110, paras. 19 — 20.

8 |CC-01/04-01/06-1235,para.41 (d).

°® |CC-01/04-01/06-1251, « Requéte de la Défensecialit I'autorisation d'interjeter appel de la «
Décision sur la communication de certaines élémgantda Défense » datée du 20 mars 2008, » para. 4.

No. ICC-01/04-01/06 5 05 October 2009



ICC-01/04-01/06-2144-Red 05-10-2009 6/19 RH T

leave to appeal. The Chamber denied the Defence leave to appeal on

all grounds.!®

6. The trial began on 28 January 2009. The final Prosecution witness
testified on 14 July 2009. The trial has been in recess since then and
will remain in recess for at least another month.! It is anticipated that
two expert witnesses called by the Chamber will testify, and then the
Chamber will hear from three victim witnesses and possibly WWWW-
0015. Following those appearances, the Defence will commence with

the presentation of its case.

7. Between 26 August and 7 September 2009, almost two months after the
Prosecution completed its case, the Defence disclosed the names and
identities of [REDACTED] it intends to call, along with abbreviated
summaries of their anticipated testimony. Most of the summaries
consist of two or three sentences generally describing only the broad
subject matter about which the witness will testify. In response to an
inter partes request by the Prosecution, the Defence declined to provide
further information and confirmed its position at the Status Conference

on 17 September 2009.12

8. The Prosecution accepts that in providing summaries of the
{REDACTED} witnesses, even if of limited nature, the Defence has
given more information than the March 2008 Disclosure Decision

requires. Nonetheless, that disclosure, coming several months after

191CC-01/04-01/06-1318, pages 7 to 16.
1CC-01/04-01/06-2143, 2 October 2009.
121CC-01/04-01/06 — T.210 pages 17 and 18.
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the Prosecution rested its case, is inadequate to enable the Prosecution

to engage in any meaningful preparation.

9. The Trial Chamber upheld the principle that it has the authority to
require Defence disclosure of witness statements or summaries. In its
Disclosure Decision, the Trial Chamber stated that Rule 79(4) and
Regulation 54 authorize the Trial Chamber to make orders on
disclosure, specifically in relation to the production of statements of
witnesses the Accused intends to call,’® so long as it does not derogate
from the rights of the accused. In applying that principle, the Trial
Chamber considered that obligations of disclosure on the Defence
must be commensurate with the status of prosecution disclosure at the

time and the proximity of the commencement of trial.*

10. The Prosecution submits that the Chamber should exercise its
discretion to require the Defence now to produce any existing
statements of the witnesses or, at a minimum, more detailed
summaries of their anticipated testimony.!® This Order would be
appropriate in light of the significant difference in the stage of the
proceedings compared to when the March 2008 Decision was
rendered, and the disparity between the disclosure effected by the

Prosecution and the information received thus far from the Defence.

11. For example, when the Chamber issued its Decision in March 2008, it

took into account that the Prosecution had not disclosed the identity of

131CC-01/04-01/06-1235, paras. 30, 31, 32, 35.
141CC-01/04-01/06-1235, paras. 33 and 34.
%1d., at paras. 33, 34.
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a third of its witnesses it intended to call and that disclosure had not
been complete. The Chamber deemed that incomplete disclosure three
months in advance of trial merited a proportionate (and in this case a

more restrictive) disclosure obligation upon the Defence.

12. Subsequently, however, the Chamber stayed the trial for several
months. Disclosure thus was substantially completed well in advance
of the actual start of trial. The Prosecution is now in the situation
where trial is due to resume in approximately five to six weeks and the
Defence case will soon begin, yet the Prosecution is still not well
informed about the witnesses who will testify. The information
provided is inadequate to enable the Prosecution to prepare for its

questioning of the witnesses.

13. In the interests of fairness and efficiency, to protect equality of arms,
and to further the discovery of the truth, the Defence should provide
such additional information as is set out below — whether as
supplemental summaries or statements -- on the facts about which the
Defence witnesses intend to testify’®.  This would enable the
Prosecution to adequately prepare for its questioning of Defence
witnesses and would also enable the Chamber to better assess the

evidence and administer the trial expeditiously”.

'8t is noted that at the ad hoc tribunals (ICTYTRand SCSL) the Rules of Procedure and Evidence
require the Defence to provide withess summariegitoiesses they intend to call identifying which
components of the indictment the prospective evidgrertains to. Although there is no corresponding
requirement in the Rome Statute, the Chamber tagdiver to require comparable disclosure to promote
the efficiency and fairness of the proceedings.fidher information contained in summaries, see fo
example ICTY Casrosecutor v. Dragomir MiloSedi IT-98-29/1-T, “Decision on the Prosecution’s
Motion for Defence Compliance with Rule 65 ter (36 June 2007.

" The Chamber had resort to prosecution withessmtaits during their testimony.
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14. The summaries of the [REDACTED] witnesses provided thus far lack
details that would enable the Prosecution to conduct appropriate
enquiries in preparation of the Defence case. Specific illustrations of

the lack of detail are as follows!s:

15. [REDACTED]. The summary does not identify the person who
allegedly asked him to do so. The Prosecution cannot investigate in
preparation for this evidence unless it knows the identity and

affiliation of that person.

16. [REDACTED] No place or time period are provided as to when
[REDACTED] purportedly [REDACTED] with [REDACTED].

17. [REDACTED]. The same absence of details as to dates and location

applies to this witness.

18. [REDACTED] The Prosecution submits that, inter alia, more
information is required as to the time period [REDACTED] who was
involved [REDACTED] and where in Ituri [REDACTED]. Further, the
summary states the witness will testify about “events” that took place
in Ituri but provides no information as to what these events were or
when they occurred. Without further information the Prosecution

would be unable to conduct relevant enquiries in anticipation of the

18 These are by way of illustration and are not méabe exhaustive.
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witness’s testimony and to prepare for cross-examination of the

witness in any meaningful way.

19. [REDACTED)]. No details are provided as to time, place, character and
manner of such {REDACTED}, or their frequency. Based on this
information alone, the Prosecution is unable to conduct appropriate

enquiries in advance of the witness’s testimony.

B. Rule 78 inspection/disclosure

20. The Prosecution seeks an order requiring the Defence to disclose or
permit inspection of materials it intends to use at trial at least three
weeks in advance of their case'. The Prosecution also seeks an order
requiring the Defence to notify the Prosecution seven days prior to the
testimony of a witness of the evidence that is to be used or tendered

through that witness.

21. Rule 78 provides that “[t]he defence shall permit the Prosecutor to
inspect any books, documents, photographs and other tangible objects
in the possession or control of the defence, which are intended for use
by the defence as evidence for the purposes of the [...] trial”. It is a
direct corollary to the obligation on the Prosecution in Rule 77,
pursuant to which the Prosecution provided advance access to its

intended evidence months in advance of trial. Just as Rule 77 is

Yt is noted that the Defence have indicated taRtfesecution that when they have determined the
evidence they intend to use at trial they will pdwvit; the Prosecution’s application is thus foatt
disclosure to be timely, well in advance of the coencement of the Defence case.

No. ICC-01/04-01/06 10 05 October 2009



ICC-01/04-01/06-2144-Red 05-10-2009 1119 RH T

designed to facilitate the Defence ability to prepare, Rule 78 is
designed to facilitate the Prosecution’s preparation for the Defence
case, which cannot be done adequately if the material is withheld until
the last moment. Rule 78 access to Defence evidence, moreover, is
mandatory — the use of the word “shall” reflects that this is not subject

to discretionary assessments by the Defence.

22. Rule 78 disclosure has been the subject of prior litigation, but no final
decision.®® In the March 2008 Disclosure Decision, the Chamber
required only that the Defence provide the prosecution and
participants with evidence it intended to use three days in advance of
its presentation.?! In its denial of the Defence application for leave to
appeal?, the Chamber clarified that this order related to evidence
“...which is to be introduced whatever the precise circumstances or
stage of the trial”. The rationale for the imposition of the three day
limit was based, in part, on Regulation 52(2) of the Regulations of the

Registry.?

23. Ten months later, shortly before trial began, the Trial Chamber ordered
the Prosecution to provide one week advance notification of the
sequence of witnesses, exhibits to be used or tendered through them,

and exhibits to be tendered from the bar table.?

291CC-01/04-01/06-1109; ICC-01/04-01/06-1110; ICQ@E01/06-T-67.

2 |CC-01/04-01/06 — 1235, para. 41(e). The threelidaiy was reiterated by the Trial Chamber at 16
January 2009 hearing: ICC-01/04-01/06-T-104-ENGOET6 January 2009 - Page 38 lines 13 to 20
#2|1CC-01/04-01/06-1313, 08 May 2008, para.27.

% |bid, para.27. Thehree day limit required by Regulation 52(2) is not intended to regulate
disclosure obligations, it is instead designed to ensure that the court officer has adequate advance

time to take care of the administrative tasks involving admission of evidence.
241CC-01/04-01/06-T-104-ENG ET of 16 January 2008338 and 39.
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24. The Chamber’s order directing each party to inform the other a few
days in advance of the admission of evidence was not intended to
provide the required advance access to the opposing party’s evidence,
but merely to alert the parties to the sequence of the other party’s case.
Just as advance notification of the sequence of witnesses was not
intended to be the primary vehicle through which the Prosecutor’s
Rule 77 obligations would be fulfilled, the provision of such
notification by the Defence should not be regarded as satisfying its

obligations under Rule 78 to provide for inspection of its evidence.

25. Thus, the March Disclosure Decision did not resolve the issue of the

Defence obligation under Rule 78.

26. Even if the Rule 78 inspection obligation were to be satisfied by
disclosure shortly before the evidence is introduced, it is not
reasonable to set different time limits for the Prosecution and Defence,
requiring the Prosecution to inform the Defence seven days in advance
of its intended evidence while allowing the Defence to withhold such
information until three days before the evidence is offered. At a
minimum, the two disclosure obligations should be harmonised: the
Defence should be required to provide the evidence it intends to use
and tender through its witnesses (or from the bar table) seven days in
advance of that witness’s testimony, consistent with the Prosecution’s

practice during its case-in-chief.
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27. Given the above, the Prosecution requests the Chamber to order the
Defence to permit inspection or to disclose to the Prosecution the
totality of evidence it intends to use at least three weeks in advance of
the commencement of its case. In addition, the Prosecution requests
the Chamber to order the Defence to identify the exhibits it intends to
use through witnesses it calls or from the bar table seven days in

advance.

C. Contact with Prosecution witnesses

28. In a pre-trial order relating to contact between the Prosecution and its
witnesses, the Chamber ruled: “Discussions with a witness about his
or her testimony should be delayed until the close of the evidence in
the case unless the Chamber has made an order on an application for

this to happen earlier”?.

29. Accordingly, the Prosecution applies for an Order authorising it to
contact relevant prosecution witnesses where necessary to conduct
further enquiries regarding the Defence case, including to establish the
veracity of facts and allegations to be raised by Defence witnesses, and

to obtain contact information of persons that could assist the

#°1CC-01/04-01/06-T-104-ENG ET, 16 January 2QD9]January 2009 Order). The Prosecution notes
that in its Decision on 23 May 2008, the Chamber lifted the prohibition on discussions between
the party introducing the evidence and the witness once testimony had been completed, unless it
directed otherwise - ICC-01/04-01/06-1351, para.42- however, pursuant to Defence submissions at
the Status Conference on 12 January 2009 (ICC-01/04-01/06-T.101, page 25) the Chamber revised
the order and prohibited contact until the end of the case.
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Prosecution in its enquiries and investigations to respond to the

Defence case.?¢

30. Given the absence of detailed information concerning the prospective
testimony of Defence witnesses, it is impossible to identify with
precision all the witnesses that the Prosecution might need to contact
to prepare for the Defence case. There are, however, some clear
examples. As noted above, Defence witnesses [REDACTED] are
[REDACTED] and will directly contradict that witness’s evidence by
testifying that the witness was not under the age of 15 during the

relevant time periods. [REDACTED].

31. The Prosecution submits that denying it the ability to interview to
[REDACTED] to learn where and with whom the witness
[REDACTED], would prevent the Prosecution from conducting further
appropriate enquiries to prepare for cross-examination and would

deprive the Chamber of potentially relevant [REDACTED)].

32. Further, the Prosecution notes that in cross-examination the Defence
did not question [REDACTED] about [REDACTED], and therefore did
not afford {REDACTED} the opportunity to respond to the assertions.
Similarly, although the Defence did ask [REDACTED]¥ --
[REDACTED].

% The Prosecution will only seek to contact itsltwitness as long as it does not constitute a re-
traumatisation and does not have any negative ¢cepgions on any current protection regime.

211CC-01/04-01/06 -T.145, line 6, 6 March 2009.
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33. The same argument applies for [REDACTED] [REDACTED]. Again,
[REDACTED] identity was not suggested to either of the witnesses

during cross-examination?.

34. In both instances, the Prosecution would need to contact its witnesses
to determine the veracity of the Defence assertions® and to obtain
contact information for other persons to assist the Prosecution’s

investigation into the Defence case.

35. The inquiries the Prosecution needs to undertake are simply to inquire
into facts and circumstances in anticipation of Defence evidence and to
provide the Prosecution with sufficient reliable information to prepare

for cross-examination.

36. Additionally, these enquiries do not fall within the Chamber’s 16
January 2009 Order, see para.28, because the enquiries are not
intended to be discussions with the witnesses about their testimony.
Rather, the Prosecution seeks only to investigate into issues that have
recently arisen. If the Chamber considers that the enquiries do fall
under the 16 January 2009 Order, the Prosecution asks for leave to
contact such witnesses on an exceptional basis as contemplated by that
Order. The Defence have asserted facts in relation to witnesses that the

Prosecution had no reason to anticipate at an earlier stage. Thus, unless

%8 The Defence did ask [REDACTEDJEC-01/04-01/06 — T.137, page 13 lines 4 to 8, 26 February
2009. Additionally, the Defence did ask [REDACTED].- see ICC-01/04-01/06-T.149, pages 49 to
50.

2 On the importance of affording witnesses the opportunity to respond to specific assertions by
the Defence, reference is made to the Trial Chamber’s pronouncements at ICC-01/04-01/06 -T.122,
pages 42 to 44, 09 February 2009.
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the Prosecution is permitted to enquire into the veracity of these facts
with the relevant witnesses in its cross-examination of Defence
witnesses the Prosecution would be unable address these aspects of

the case in any meaningful way.

37. The Prosecution also seeks to contact witnesses it has called for the
purpose of obtaining contact information of persons who may be
potential leads for the Prosecution’s investigation into the Defence

case.

38. Due to the precarious security situation in the DRC, particularly in
Bunia, the Prosecution submits that the most efficient and safest way
to obtain such contact information is from the witnesses themselves,
who are expected to have that information. This would, moreover,
minimise the risks associated with conducting new enquiries with

other persons in an area that remains highly volatile.

Contact with Potential Court Witnesses

39. Lastly, the Prosecution seeks leave of the Trial Chamber to be able to
contact witnesses WWWW-0003, 0005, and 0020 from the list of
potential Court witnesses in furtherance of its investigations for cross-

examination and the Defence case.

40. Direct access to these witnesses by the OTP was precluded following

an investigation by the Registry into whether they would agree to
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appear as neutral witnesses of the Court, if required.* Should this still
be the case, the Prosecution seeks leave to contact them through the

Victims and Witnesses Unit.

41. By way of background, the Prosecution had intended to call these
three witnesses as part of its case, but they decided not to testify. As
they also provided potentially exculpatory information the Prosecution
disclosed their statements. The Chamber determined that they would
have been at risk if their identity and co-operation with the Court were
revealed. The Chamber instructed the Registry to ascertain whether
they would be willing to give testimony as neutral witnesses of the
Court. As aresult of the investigation, the Chamber confirmed that the
witnesses consented to the disclosure of their identity to the Accused

and expressed a willingness to cooperate if required.*

42. On 7 July 2009, the Trial Chamber made a preliminary ruling that these
three witnesses (and one other) may be called as Court witnesses if the
circumstances necessitate their appearance at trial.®» Given their
backgrounds and roles, including during the time relevant to the
charges, the Prosecution has determined that further interviews with
WWWWs-0003, 0005 and 0020 would be required to enable it to

prepare for the Defence case.

30 Although it is noted that in ICC-01/04-01/06-2033-Anx2, the Chamber has stated that these

individuals are available to the Prosecution and Defence — see para. 33 for instance.
*11CC-01/04-01/06-2033-Anx 2.
*21CC-01/04-01/06-2033-Anx 2, WWWWs-0020, 0005, 0@3¢i 0003.
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43. In addition, the Prosecution seeks leave of the Chamber to interview
WWWW-0005, 0020 and 0021 in relation to [REDACTED].* The
Prosecution notes that WWWW-0021 is not identified as a potential
Court witness because he is not willing to appear as a witness.
Nonetheless, WWWW-0021 had only been previously accessible
through the Registry, and, as such, the Prosecution seeks the
Chamber’s authorisation to contact him for the limited purpose

outlined herein.

Relief Sought

44. The Prosecution seeks the Chamber to order the Defence to:

(a) Provide further information on the evidence the Defence witnesses
intend to give, whether in the form of statements, notes or more

detailed summaries.

(b) Provide timely disclosure of Rule 78 material three weeks in advance
of the commencement of the Defence case in order to assist the

Prosecution in its preparation and enquiries.**

45. Additionally, the Prosecution seeks leave of the Chamber to contact
Prosecution witnesses to assist the Prosecution to prepare for the Defence

case, and to interview three potential court witnesses.

¥[REDACTED].
* The Prosecution notes that the Defence have indicated that this information is forthcoming.
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46. Given the urgency of the request and the need for the Prosecution to
continue its investigation as rapidly as possible and given that the trial is
due to resume, the Prosecution requests for an abridgment of the time

allotted for any response.

Luis Moreno-Ocampo

Prosecutor

Dated this 05 day of October 2009
At The Hague, The Netherlands
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