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Background

1. In its Order Concerning the Presentation of Evidence and the Ε-Court Protocol of

13 March 2009 (the "Order"),1 Trial Chamber II ("the Chamber") invited the

Prosecution and the Defence to submit their observations on the possibility

of the Court "examining all issues of relevance and admissibility, which are

already known to the parties, before the start of the trial on the merits."2 For

the reasons set forth below, the Prosecution agrees that some issues of

admissibility can be considered before the start of trial. It submits however

that there is no statutory rule that all issues of relevance can or should be

determined before trial.

2. The Prosecution has disclosed to the Defence all of the incriminatory

evidence that can currently be disclosed and on which it intends to rely at

trial. Even without receipt of the Table of Incriminating Evidence, the

Defence is thus well-positioned at this stage to articulate objections to at

least some of the evidence.

3. The Prosecution further submits that the Chamber has the authority to

resolve some admissibility challenges prior to trial, but not necessarily for

the reasons that the Chamber suggests. In particular, the Prosecution

disagrees that the Chamber's authority is triggered by the filing of

anticipated evidence with the Chamber in connection with the analytical

table.3 As the Chamber explained, the filing of the materials is designed to

help the Chamber and the Defence prepare before trial begins; the Chamber

stated that the requirement of advance filing is designed to enable the

'ICC-01/04-01/07-956.
2 Ibid, at para. 37.
3 The Prosecution respectfully reminds the Chamber that it has applied for leave to appeal the Order, on the issue
of the timing of a chart analyzing its incriminatory evidence and the required analytical content. See ICC-01/04-
01/07-982. But because it is the Prosecution's view that evidence need not be "submitted" before the Chamber
may consider challenges to admissibility, the pending appeal does not affect the Prosecution's position with
respect to this issue.
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Chamber to "fulfilf] its responsibilities and obligations regarding the

preparation of the trial." (see Order, para. 24).

4. In the Prosecution's view, evidence is "submitted" when it is offered at trial,

not when it is provided before trial to the opposing party or the Chamber.

Accordingly, Rule 64(l)'s requirement that objections be raised at the time

evidence is submitted applies at trial, when evidence is offered, not before

trial when materials are preliminarily disclosed to the Defence and filed with

the Chamber.

5. However, Rule 64(1) does not bar earlier consideration of evidentiary

questions. The Rule merely requires the parties to make timely objections

when evidence is submitted. Nothing in its language or purpose, however,

appears to prohibit the Chamber from entertaining earlier evidentiary

challenges, where feasible, before the evidence is formally submitted.4

6. Trial Chamber I, in Prosecutor v. Thomas Lubanga Oyilo, addressed this

issue and concluded:

"As regards timing when an issue concerns relevance or

admissibility, Rule 64 of the Rules stipulates it "must be raised at

the time when the evidence is submitted to a Chamber" and,

unless otherwise ordered, it is to be set out in writing. Given this

requirement for written notice and the need for the court to set a

timetable that will secure a fair and expeditious trial, the

Chamber is unpersuaded that issues relating to relevance or

admissibility shall only be raised at the moment the evidence is

presented. This is the last moment at which these points should

4 In some systems this is referred to as a «motion in limine», which is defined as «a pretrial request that certain
inadmissible evidence not be referred to or offered at trial». Black's Law Dictionary, 791 (7th ed. 1999).
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be raised, but the Chamber is entitled to set a timetable requiring

earlier identification of any contentious matters."5

7. Thus, the Prosecution has no objection to the possibility of pre-trial

determination of some admissibility issues. In its Order the Chamber noted

some legal issues with respect to admissibility of evidence that were raised

before Pre-Trial Chamber I (see Order, para. 31), many of which are the sorts

of claims that may appropriately be considered before the start of trial: for

example, the admissibility of (a) evidence obtained during a search, (b)

uncorroborated statements from anonymous witnesses, or (c) statements

from minors, are purely legal issues or issues dependent on uncontested and

uncontestable facts, and thus could be capable of pre-trial resolution. At the

same time, however, preliminary rulings on the admissibility of evidence

should be only regarded as that - preliminary rulings - that can be subject to

reconsideration at trial on the presentation of additional facts.6

8. Not all questions may be adequately considered before trial. Challenges to

authenticity, reliability, probative value, or relevance of evidence, for

example, appropriately should be considered against the backdrop of an

adequate factual record at the trial.

5ICC-01/04-01/06-1235 at para. 36.
6 For example, assume hypothetically that the Chamber would rule information originating from a prospective
witness, now deceased, is inadmissible as a matter of law since its reliability cannot be established. At trial a
witness testifies that he was present during the event about which the deceased gave information, substantiates
the information, and also establishes that person's unblemished reputation for veracity. The Chamber may then
be obliged to reconsider the exclusion of the deceased person's evidence, in light of the new information
corroborating its reliability.
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9. As some admissibility challenges may be capable of pre-trial resolution, the

Prosecution agrees that the Chamber may consider setting a schedule for the

identification of known and knowable evidentiary challenges. If the

challenges are suitable for resolution before trial, the Court may

appropriately consider them.

Luis M«*eno-Ocampo,-42?ösecutor

./

Dated this 27th day of March 2009

At The Hague, The Netherlands
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