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1. The Defence notes and appreciates the progress made in the disclosure of materials 
qualified by the Prosecution as Article 67(2) and Rule 77 materials elicited under 
Article 54(3)(e) of the Rome Statute. 
 

2. The Defence accepts the proposition that at present the approach set out by the 
Appeals Chamber in the Lubanga case1 be followed for UN documents not yet 
disclosed to the Defence.  
 

3. In respect of documents from all other sources, the Defence requests that the 
Prosecution continues to seek permission to disclose such documents.  Alternatively, 
the Defence suggests that, where disclosure is not consented to, the Prosecution, in 
such exceptional circumstances, should seek to establish an arrangement similar to 
that presently had with the UN.  That is to say, be permitted to disclose the materials 
in question to the judges who may then, in ex parte proceedings, determine whether 
non-disclosure of such materials leads to unfairness of the proceedings and “whether, 
and if so, which counter-balancing measures can be taken to ensure that the rights of 
the accused are protected and that the trial is fair, in spite of the non-disclosure of the 
information”.2 
 

4. The Defence does not accept the non-disclosure of materials identified as Article 67(2) 
or Rule 77 materials under any other conditions. In this regard, the Defence notes that, 
on 9 January 2009, the Prosecution has disclosed for the first time a Rule 77 document 
elicited under Article 54(3)(e) in summarised form (document DRC-OTP-0204-0371). 
The Prosecution made the determination to summarise this document without the 
authorisation of the Trial Chamber or the consent of the Defence. The Defence objects 
to such proprio motu determinations and submits that only the Trial Chamber should 
be allowed to make such determination upon review of the document in question. 
Accordingly, the Defence requests that the full content of this document be disclosed 
to the Defence as soon as possible. If the provider of the information does not consent 
to such disclosure, the Defence requests that the Prosecution seeks the provider’s 
consent to submit the document to the Trial Chamber for ex parte review of its content 
in line with the Lubanga procedure.    

 
 
 
 
 
 
 
 

                                                           
1 Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06-1486, Judgment on the appeal of the Prosecutor 
against the decision of Trial Chamber I entitled "Decision on the consequences of non-disclosure of exculpatory 
materials covered by Article 54(3)(e) agreements and the application to stay the prosecution of the accused, 
together with certain other issues raised at the Status Conference on 10 June 2008", 21 October 2008, para. 48. 
2 Ibid. 
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Respectfully submitted, 

 

 

                                                                                             
David HOOPER 

  
           

 

 

Dated this 19 January 2009 

At London 
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