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1. On 23 October 2008, Pre-Trial Chamber Il issusd‘8econd Decision on the question
of victims' participation requesting observatiomeni the parties™, ordering that 24
applications to participate be provided to the Pcotion and the Defence in the present
case and granting leave for observations to be fitelater than 4 November 2008.

2. On 24 October 2008, the Victims Participation arep&ations section of the Registry

filed the 24 redacted applications to participatéhie present proceedings.

3. The Bemba Defence hereby responds to the applisaset out in Annexes 1 to 24 by:

a. Objecting to all the applications, all of which lealveen so redacted as to make it
impossible to determine whether or not the apptEamhould have standing to
participate in these proceedings; and

b. Objecting to specific applications which do notatelto events falling within the
time period covered by the Charges in this case.

APPLICABLE LAW

Article 67

Rights of the accused

1. In the determination of any charge, the accebadl be entitled to a public hearing, having
regard to the provisions of this Statute, to a Faaring conducted impartially, and to the

following minimum guarantees, in full equality:

(b) To have adequate time and facilities for theppration of the defence and to
communicate freely with counsel of the accused®simg in confidence;

(c) To be tried without undue delay;

(e) To examine, or have examined, the witnessesighim or her and to obtain the
attendance and examination of witnesses on hiepbéhalf under the same conditions as
witnesses against him or her. The accused shall lz#sentitled to raise defences and to
present other evidence

admissible under this Statute;

(i) Not to have imposed on him or her any reverdfathe burden of proof or any onus of
rebuttal.
Article 68

1 1CC-01/05-01/08-184.
2 ICC-01/05-01/08-140-Conf-Exp + Anxs1-24 (redacted version).
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Protection of the victims and witnesses and theiragrticipation in the proceedings

1. The Court shall take appropriate measures tiegrthe safety, physical and psychological
well-being, dignity and privacy of victims and wésses. In so doing, the Court shall have
regard to all relevant factors, including age, geras defined in article 7, paragraph 3, and
health, and the nature of the crime, in particusat, not limited to, where the crime involves

sexual or gender violence or violence against olild The Prosecutor shall take such
measures particularly during the investigation gmdsecution of such crimes. These
measures shall not be prejudicial to or inconststgth the rights of the accused and a fair

and impartial trial. ...

3. Where the personal interests of the victimsadiected, the Court shall permit their views
and concerns to be presented and considered a&sstdighe proceedings determined to be
appropriate by the Court and in a manner whichoispmejudicial to or inconsistent with the
rights of the accused and a fair and impartial.tBach views and concerns may be presented
by the legal representatives of the victims whdre Court considers it appropriate, in

accordance with the Rules of Procedure and Evidence

5. Where the disclosure of evidence or informapomsuant to this Statute may lead to the
grave endangerment of the security of a witnedssoor her family, the Prosecutor may, for
the purposes of any proceedings conducted prittedacommencement of the trial, withhold
such evidence or information and instead submitransary thereof. Such measures shall be
exercised in a manner which is not prejudicial tanaonsistent with the rights of the accused
and a fair and impartial trial.

Rule 81

Restrictions on disclosure

3. Where steps have been taken to ensure the eatifitity of information, in accordance
with articles 54, 57, 64, 72 and 93, and, in acaoncg with article 68, to protect the safety of
witnesses and victims and members of their famiBesh information shall not be disclosed,
except in accordance with those articles. Wherdibelosure of such information may create
a risk to the safety of the witness, the Court Istelde measures to inform the witness in
advance.

4. The Chamber dealing with the matter shall, snoivn motion or at the request of the
Prosecutor, the accused or any State, take thessgyesteps to ensure the confidentiality of

information, in accordance with articles 54, 72 &3d and, in accordance with article 68, to
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protect the safety of witnesses and victims and begm of their families, including by
authorizing the non-disclosure of their identityopito the commencement of the trial.

Rule 85

Definition of victims

For the purposes of the Statute and the Rulesaufgdlure and Evidence:

(a) ‘Victims’ means natural persons who have sefidnarm as a result of the commission of
any crime within the jurisdiction of the Court; ...

Rule 87

Protective measures

1. Upon the motion of the Prosecutor or the defesrcapon the request of a witness or a
victim or his or her legal representative, if amy, on its own motion, and after having
consulted with the Victims and Witnesses Unit, gprapriate, a Chamber may order
measures to protect a victim, a witness or angibeson at risk on account of testimony given
by a witness pursuant to article 68, paragraphadlL2a The Chamber shall seek to obtain,
whenever possible, the consent of the person ipecgsof whom the protective measure is
sought prior to ordering the protective measure.

2. A motion or request under sub-rule 1 shall beegoed by rule 134, provided that:

(a) Such a motion or request shall not be submétkeparte

(b) A request by a witness or by a victim or hisher legal representative, if any, shall be
served on both the Prosecutor and the defence,@ashom shall have the opportunity to
respond;

(c) A motion or request affecting a particular vess or a particular victim shall be served on
that witness or victim or his or her legal repreagwe, if any, in addition to the other party,
each of whom shall have the opportunity to respond;

(d) When the Chamber proceeds on its own motiotice@nd opportunity to respond shall
be given to the Prosecutor and the defence, aadytevitness or any victim or his or her legal
representative, if any, who would be affected bghsprotective measure; and

(e) A motion or request may be filed under seal, ahso filed, shall remain sealed until
otherwise ordered by a Chamber. Responses to rsatiorequests filed under seal shall also
be filed under seal.

3. A Chamber may, on a motion or request underrsléd, hold a hearing, which shall be
conducted in camera, to determine whether to ontlegisures to prevent the release to the
public or press and information agencies, of tlemidy or the location of a victim, a witness

or other person at risk on account of testimonggily a witness by orderingter alia:
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(a) That the name of the victim, witness or othenspn at risk on account of testimony given
by a witness or any information which could leadhts or her identification, be expunged

from the public records of the Chamber;

(b) That the Prosecutor, the defence or any qihdicipant in the proceedings be prohibited
from disclosing such information to a third party;

(c) That testimony be presented by electronic beospecial means, including the use of
technical means enabling the alteration of pictuoesvoice, the use of audio-visual

technology, in particular videoconferencing andseld-circuit television, and the exclusive

use of the sound media;

(d) That a pseudonym be used for a victim, a wgn@sother person at risk on account of
testimony given by a witness; or

(e) That a Chamber conduct part of its proceedimgamera.

LEGAL ARGUMENTS

4. Article 68(1) obliges the Court to take “appropeiaheasures” to protect victims and
witnesses. This provision is expressly subjecth caveat that measures authorised
under article 68(1) “shall nobe prejudicial to or inconsistent with the righif the

accused and a fair and impartial trial” (emphadiea).

5. The only statutory provision which permits the rdiselosure of information to the
defence (as opposed to the public), is article 68{Hich does not apply to the present
circumstances.

6. In terms of the Rules, Rule 81(4) does not pro@dgeneral basis for the redaction of the
identity of applicants; it is subject to the regmirents of necessity and proportionafity,

and the overall limitations of article 68, notedadb.

7. The travaux preparatoiresreveal that participating victims were not intedd® be
anonymous: “[tlhe design of the ICC Statute ismited to prevent the Court from
adopting the approach of the ICTY majorityTadic The drafter's aim was to endorse
the approach taken iBlaskic of permitting the court ‘to withhold certain idefiying

information about witnesses prior to trial, but after the trial commenced [...]. As one

% In the present circumstances, the OPCD subnitsitihholding the identities of the alleged vicsifiom the
OPCD or the ad hoc counsel is neither necessaryproortionate. There is no legitimate basis foerdimg
either the OPCD or the ad hoc counsel for the defén constitute a security risk: OPCD/ad hoc ceuds not
communicate with any accused persons or potenttakss concerning the contents of the applicatians,do
they conduct investigative inquiries in the field ielation to the applications. There is also ngisdor
discriminating between the professional ethicapossibilities of the defence, as compared to tluséuution.
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participant at the Treaty Conference stated: ‘Detiegs agreed that in certain cases it
would be appropriate for the Prosecutor to withtelence until the commencement of
the trial on the grounds that disclosure could leagrave endangerment to a witness.
However upon the commencement of the trial it woodd be appropriate ... In other
words the Article does not permit the use of ‘amooys witnesses’. The accused must be

in a position to know his accusers.

8. “The commission did not adopt a proposal by lt@ypported by three other states, to
permit the court in certain cases to conceal teetity of withesses from the accused by
appointing a “guardian” to investigate the reliépilof the victim or witness. Australia,
supported by a large number of states, opposedutenauthorizing the use of anonymous
witnesses at trial. It reminded delegates thatutgerstanding of the drafters of Article
68(5) at the Diplomatic Conference was that it péed the court to withhold certain
identifying information about witnesses prior t@ly but not after the trial commenced. It
also stated that concealing the identity of prosenowvitnesses from the accused would
violate human rights and that, under the principleequality of arms, such anonymity
would require the court to permit the accused taceal the identity of defense witnesses
from the prosecution.” Because the Statute was finalised in 1998, thicpgEants in this
process would have been aware of the fact thapainécipation of anonymous witnesses
at the ICTY had been problematic, and indeed,ttie@veil of anonymity had been used to

hide the manufacturing of false evidence.

9. In this regard, the ICTY proceedings relating taness L (Dragan Opacic), demonstrate
that the fact that the Chamber has been apprisdeadflentity of the applicant/victim will
not in itself ameliorate the prejudice to the detemand the integrity of the proceedings
which could result if the assertions of the appitsaare false. In this case, upon
application of the Prosecution, the Chamber grafuécanonymity to witness L — who
alleged that both his father and brother had bddklIt was subsequently discovered by
chance that these persons were in fact alive, aintthe¥s L conceded that he had
fabricated his testimony, and that he had beenhemhto do so by videos shown to him

* David Lusty, ‘Anonymous Accusers: An HistoricaldaComparative Analysis of Secret Witnesses in (i
Trials’ 24 Sydney L. Re\(2002) 361, at 421-3 (citing Helen Brady, ‘Trialsd Appeals before the International
Criminal Court’: www.redcross.org.au)

® “Christopher Keith Hall‘The First Five Sessions of the Un Preparatory @xssion for the International
Criminal Court’, 94Am. J. Int'l L.773 at 784.
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by the Bosnian GovernmehtThis historical precedent amply demonstrates tiatfact
that the Chamber has access to the identitieseofiplicants does not in itself act as a
safeguard for the fairness of the proceedings,esthe Chamber is not in a position to
investigate the background of the applicants. TheéebBce refers in this connection to
recent reports concerning the submission of fraemtulvictim applicationd, which

underscores the need to adopt a vigorous approable review of these applications.

10.The Defence therefore submits that in the same eratime participation of anonymous
applicants could prejudice the integrity of thespartant appellate proceedings; as such,

their participation would be inappropriate.

11.In terms of the applicability of other sources aivlunder article 21 of the Statute, the
current practice of the Extraordinary Chamberstiier Courts in Cambodia is to disclose
fully unredacted versions of victim applications ttee defence, notwithstanding the
proximity of the defendants to the residence ofviceims. In addition, domestic practice

does not consistenfl\support the use of anonymous victims and witnesses

5 Decision on Prosecution Motion to Withdraw Préitec Measures for Witness L, 5 December 1996,

http://www.un.org/icty/tadic/trialc2/decision-e/602pm2.htm See Transcript of 26 November 1996,
www.un.org/icty/transe1/961126ED.htm at page 858Hitness L's false testimony was deliberately faated
by the Bosnian authorities with no other objectivan to secure the conviction of the Serb DuskadcTaithen
witness L finally confessed that he had lied, icdme clear that information and video material texighich
enables a non-witness to testify as though he lead kthere. His initial evidence was convincinghe éxtent
that the Prosecution believed it without query. Wgs L confessed that he had been set up by theigBos
authorities after he was captured as a memberedBtisnian Serb Army. After being interviewed by thititary
and police officers about his own behaviour, he trassferred to (redacted). There at a securityredthat, as
we now know turned out to be the building of therseservice of the Bosnian government) he was etlegpto
co-operate with the Bosnian authorities in testifyagainst Dusko Tadic. Witness L said that he tnased for
a substantial length of time. They showed him albk of documents and maps, instructed him on #sishof
the statements of others and showed him video tafpésopolje camp and about Dusko Tadic. Theyruded
him to give statements while he was watching tlew®itapes. At the conclusion of the training, thaye him
three prepared statements to sign. These statemergshanded over to the Prosecution of the Tribuba the
basis of this material, withess L gave evidenc€aduirt, in closed session, as the anonymous WitheBarther,

it has become clear that the Prosecution did naninway check whether witness L's statements wemnect.
This is in spite of the fact that for more thaneaiythe man was at the Prosecution's disposatit/bhdetention
unit here in The Hague. It was not until we diseede by coincidence, during our investigation ooalion
information which indicated that witness L was telting the truth, that the Prosecution reluctarsigrted to
verify his statements. However, the Prosecutiontinoad to the end to deny the results of the defsnc
investigation and to obstruct the Defence's attsrtgpexpose witness L as a liar.”

" Human Rights Watch Report, ‘Court History: the darark International Court’s First Years’, 11 Julg03,
Section VII(2) of the Report

8 As set out at Appeals Chamber’s Judgment on theeRutor's Application for Extraordinary ReviewRye-
Trial Chamber I's 31 March 2006 Decision Denyingl® to Appeal, dated 13 July 2006C-01/04-168, in
order to constitute a general principle of law,jsitnecessary to ascertain that the principle instjoe is
“universally adopted” (see para. 32). See alsol@®Y Furundzija Trial Judgement of 10 December 19898
para 178: “reference should not be made to onemetiegal system only, say that of common-lawhat tof
civil-law States. Rather, international courts madistw upon the general concepts and legal ingiitatcommon
to all the major legal systems of the world”. Tridudgement of 10 December 1998, at para 178:
http://www.un.org/icty/furundzija/trialc2/judgeméimdex.htm
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12.The Defence further submits that the provisionamicle 68(3) must be construed in a
manner which is consistent with internationallyagisised human rights norms. In this
connection, the Defence refers to the prohibitiodar human rights law of anonymous

accuserd® and anonymous complainants.

° In the United States of America, plaintiffs filjra claim under the Alien Torts Act can request thair

identity and documentation be withheld from the lputJohn Doe procedure). Nonetheless, if the dddian
chooses to contest the claim, the “the defendadaiyers would still have the right to ask [...] gtiens (in a
proceeding known as a “deposition”) and to ask [gaintiff] to provide documents in [the plainti§f
possession that relate to the case.” This incltigesight to request the plaintiff to disclose thdentity. If the
plaintiff does not wish to do so due to securityks, he or she has the option to withdraw the caimpl
Becoming a Plaintiff Without Revealing Your Idegtjt prepared by the Center for Justice and Accouritygbil
http://www.cja.org/cases/BeingaDoe.pdThe OPCD further notes that the identities ofnegses may not be
kept from the Defence in Cyprus, Finland, Italyxembourg, Malta, and Sweden: The Law Society afl&md

and Wales, ‘Study of the laws of evidence in criahiproceedings throughout the European Union’, Sarym
Report October 2004, pp43-45. Available at: hitywiv.sq3.it/enlsc/docs/materials/LawEvidenceEU. pdf

10 see for example, Second Report on the SituatibrHeman Rights in Peru, Inter-Am. C.H.R,,
OEA/Ser.L/V/11.L106, Doc. 59 rev. (2000). (Chaptet) Ihttp://wwwl.umn.edu/humanrts/iachr/country-
reports/peru2000-chap2.html#66#&Bdolfo Gerbert Asencios Lindo, Rodolfo Dynnik As#s Lindo, Marco
Antonio Ambrosio Concha and Carlos Florentino MoleéZoca v. Peru, Case 11.182, Report N ° 49/00,
OEA/Ser.L/V/11.L106 Doc. 3 rev. at 1126 (1999); Hum®&ights Committee’s Concluding Observations on
Colombia, UN Doc. CCPR/c/79/Add. 76, 1 April 199aras. 21, 40.

" The regimes for individual applications to bo#gional and UN human rights bodies do not allowtfer
identity of the applicant to be withheld from thespondent State; the Convention for the Proteafaduman
Rights and Fundamental Freedoms _http://www.echirdddR/rdonlyres/D5CC24A7-DC13-4318-B457-
5C9014916D7A/0/EnglishAnglais.pdirovides, at Article 35(2)(a), that “The Court Bhaot deal with any
[individual] application that is anonymous”; the IBsi of Court of the European Court of Human Rigbrity
permit anonymity Vis-a-vis the public, in excepabn cases - Rule 47(3),
http://www.echr.coe.int/NR/rdonlyres/D1EB31A8-41936E-987E- 65AC8864BE4F/0/RulesOfCourt.pdfhe
Inter-American Court of Human Rights similarly dasst allow for such a measure; Article 26 of thde3wof
Procedure and Evidence provides that “the followinfprmation shall be provided to the Court by the
Commission: (a) the parties to the case”, whilstiche 28 provides that “[o]n receipt of the apptica, the
Secretary shall give notice thereof and transmitpie® to ... the respondent State”
http://www1.umn.edu/humanrts/oasinstr/zoas7ctr.hérticle 56 of the African Charter on Human arebples’
Rights provides that the name of the victim mustpbaevided, whilst Article 57 provides théprior to any
substantive consideration, all communications shellbrought to the knowledge of the State concetned
http://www1.umn.edu/humanrts/instree/zlafchar.htm

Similarly, the United Nations Treaty Bodies do petmit consideration of anonymous complaints: ‘f§]not possible
to submit a complaint anonymously. The relevant @ittee however will normally agree, if requestarlstippress the
name of the alleged victim in published documehtts not possible however to keep the name ofalteged victim
from the relevant State, as the State cannot ilpastthe allegations if it does not know who thatson is.” S. Joseph,
K. Mitchell, L. Gyorki, C. Benninger-Budel, A Handbk on the Individual Complaints Procedures of ¢ Treaty
Bodies Part 11, Procedures of the Human Rights Committee, at p.55,
http://www.omct.org/pdf/lUNTB/2006/handbook_seriegdeng/handbook4_full_eng.pdf

See First Optional Protocol to the Internationaln@mtion on Civil and Political Rights, Article 3The
Committee shall consider inadmissible any commuitinaunder the present Protocol which is anonymous...
(http://www.unhchr.ch/html/menu3/b/a_opt.htrand Rules 90-91 of the Human Rights Committeejclvh
provide for the rejection of anonymous applicati@msconsideration of admissibility, whilst requgithat the
respondent State be contacted and “shall [be] stppe8 ... to submit a written reply to the communication”.
Identical provisions can be found in the Rules aidedure and Evidence of the Committee on Elimamatf
Racial Discrimination (91-92) and the Committee #ga Torture (107-108) (all Rules of Procedure and
Evidence of Treaty Bodies available at http://wwwin.edu/humanrts/TreatyBodyRulesOfProcedurg. pdf

See also ‘23 FAQ about Treaty Body complaints pdlaces, which distinguishes between the ability of a
complaint to request identifying information be prgssed from the final public decision, and théiigation to
provide their identity, which is then transmittedthe State to respond:
http://lwww?2.0ohchr.org/english/bodies/petitions/widual.htm  In terms of the United Nations Humaigt®s
complaint mechanisms, under the revised 1503 canipleechanism “Manifestly ill-founded and anonymous
communications are screened out by the Chairpesttime Working Group on Communications, togethethwi
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13.The fact that the OTP has also not been disclosedutredacted versions does not
compensate the defence because unlike the defdrec®TP are not the subject of the
victim’s accusations and therefore do not havestivae right to confront their accusers. In
this connection, whilst equality of arms is an edenof the fairness of the proceedings,

equality does not arise from treating parties imialike position in a like mannéf.

14.In any case, the defence respectfully submitsféiling to disclose unredacted versions to
the Prosecution can also ultimately be prejudiathe defence. In accordance with the
recent practice of the ICC, victim may also testfy withesses. The Prosecution would
therefore need to have access to the unredactelicajms in order to fulfil the
Prosecutor’s disclosure obligations to the defanuder article 67(2) of the Statute, in the
event that the applications contained informatidmcl was potentially exculpatory, or
which contradicted the victim’s witness statemertis is especially true where, as in this

case, even the dates of events have been redacted.

SPECIFIC OBJECTIONS AND OBSERVATIONS:

A. The redaction of all dates except for the year in tich the events described in the
applications occurred denies the Defence the inforation required to determine
whether or not the applicants should have standingo participate in these
proceedings.

15.In addition to the names and addresses of the cappd being redacted, all 24 of the
applications to participate have also been redasuetiat it is impossible to be able to tell
whether or not the events alleged in the applioatioccurred within the time period in
which the Charges in this case are alleged to eedur Without this information, it is
impossible to assess whether “the personal inggre§the applicants have been affected

in this case. On that basis, the Defence objeatath and every application.

16.In addition, given the redaction of dates, the serious questions as to whether those

who committed the crimes alleged in certain of tmnexes have any connection

the Secretariat, based on the admissibility cateGommunications not rejected in the initial soieg are
transmitted to the State concerned to obtain #gsion the allegations of violations.”: ‘Human RgiCouncil
Complaint Mechanism’:_http://www?2.ohchr.org/englisbdies/chr/complaints.htm

12 see, e.g Kokkinakis v. Greec&1994) 17 ECHR;see alsgara. 8 of the Human Rights Committee, General
Comment 18, Non-discrimination (Thirty-seventh smss 1989), Compilation of General Comments and
General Recommendations Adopted by Human Rightatffi®@odies, U.N. Doc. HRNGEN\1\Rev.1 at 26 (1994)
< http://www1.umn.edu/humanrts/gencomm/hrcom18.htm
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whatsoever to Mr. Bemba. These annexes fail tvigeoany meaningful description of
the assailants, and without more, standing shoelddnied. This objection is raised in
relation to Annexes 1, 2,4, 5, 7t0 9, 11 to 1l &8 to 24.

17.To the extent applicants to participate in the afleictim are not personally affected by
the crimes alleged in the Charges in this cass,deeply unfair in the circumstances of
this case and this accused person. Mr. Bemba é&s thenied all legal assistance and
must bear the costs of defending himself. Pagitip who are only tangentially involved
in the events underlying the charges, and whofadils on matters which are not relevant
to these proceedings should not be recognised rigipants. Mr. Bemba should be
allowed to focus his resources in defending agaistCharges and not against those who

were not affected by any of the events allegetiénGharges.

18.Where confidentiality has not been requested, agukhnot be imposed. This includes
Annexes 1, 5, 9 and 12. Because these applicagitdms do not request confidentiality at

all or do not object to the public being informegiiaction is not necessary.

19.In addition, Mr. Bemba objects to standing beingnged to the following applicants
because the allegations contained in the applicaitéto not relate to any of the Charges
against Mr. Bemba:
a. Annex 3 - allegations relate to a time after thaetiperiod covered by the
Charges
b. Annex 8 — allegations relate to crimes committed bigadians
c. Annex 17 — allegations relate to crimes committedhe forces of Bozize

d. Annex 21 — there is no evidence as to who commitiectrime alleged.

20.In addition, some of the applications contain irsistent information or are so unclear
that no meaningful response can be made:

Annex 1 — the age of the applicant is not consistétiin the application;

Annex 3 — the age and sex of the applicant is ansistent within the application;

Annex 14 — the application is too difficult to umsiand;

o o T p

Annex 19 — the facts alleged in the applicationwarelear and insufficient.

21.The Defence asks that it be provided evidence wischeferred to in the following

annexes:
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a. Annex 2 — prior statements of the applicant madesiation to the events alleged
in the application.

b. Annex 7 - a photograph of the men who seized tipdiamt’s car.

CONCLUSION
22.Based upon the above arguments, it is importamenoember that the confirmation of
charging hearing is based upon penal actions wdnrieHed by the Prosecutor. He has the

duty to represent the interests of society, whaddes into account the interests of victims.

23.Thus, all the questions concerning prejudice aedcdusal link between the prejudice and
the crime will essentially be debated accordingwhbether the charges are to be
confirmed, which is not the case in the presemgestd the proceedings. Following that, it
is essential that the applications of the victines dismissed or at least that their
participation is limited in consideration of theepumption of innocence and the right to a
fair trial.

24.For the foregoing reasons, the Bemba Defence rdgpgcequests the following:

A. That the applications to participate be denied beeadhey are not well-founded;

B. In the alternative, that the applications be predido the Defence, at a minimum,
without dates redacted, so that a meaningful oppayt to respond to the applications
is made possible, prior to a ruling on participatieing entered; and

C. In the event that standing is granted, that theatitbes of participation be limited to
written submissions.

Respectfully submitted,

Aimé Kilolo Musamba
Associate Counsel

Dated this 4 November 2008
At The Hague, The Netherlands
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