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1. Procedural History

1. On 3 December 2007, the Honourable Single Judgedsshe ‘Decision on the
Requests of the OPCD on the Production of Rele@mporting Documentation
Pursuant to Regulation 86(2)(e) of the Regulatmittie Court and on the Disclosure
of Exculpatory Materials by the Prosecutbr'.

2. On 6 December 2007, the Single Judge of Pre-Ttianer | issued the “Decision
on the Applications for Participation in the Prodiegs of Applicants a/0011/06 to
a/0015/06, a/0021/07, a/0023/07 to a/0033/07 ad@3&l07 to a/0038/07” granting
the status of ‘victims’ in the situation of Darfugudan, to applicants a/0011/06,
a/0012/06, a/0013/06, a/0015/06, a/0023/07, a/@024/a/0026/07, a/0029/07,
a/0036/07, a/0037/07 and a/0038707.

3. On 23 January 2008, the Single Judge of Pre-Ti@niber | issued the “Decision
on the Request for leave to appeal the “DecisiotherRequests of the OPCD on the
Production of Relevant Supporting DocumentatiorsRant to Regulation 86(2)(e) of
the Regulations of the Court and on the Disclosidr&xculpatory Materials by the
Prosecutor”, granting the Office of Public Counk®l the Defence’s (the “OPCD”)
request for leave to appéal.

4. On 4 February 2008, the OPCD filed its documerdupport of the appeal on the
“Decision on the Requests of the OPCD on the Primluof Relevant Supporting
Documentation Pursuant to Regulation 86(2)(e) ef Regulations of the Court and
on the Disclosure of Exculpatory Materials by thesecutor

5. On 6 February 2008, the Single Judge of Pre-Tri@maber | issued the “Decision
on the Requests for Leave to Appeal the DecisiotherApplication for Participation
of Victims in the Proceedings in the Situation”agting the Prosecution and the

OPCD requests for leave to app®al.

“Decision on the Requests of the OPCD on the Ptimuof Relevant Supporting Documentation Purstant
Regulation 86(2) (e) of the Regulations of the Camd on the Disclosure of Exculpatory Materials g
Prosecutor’, ICC-02/05-110.

2 \Decision on the Applications for Participationtime Proceedings of Applicants a/0011/06 to a/0lA,5/
a/0021/07, a/0023/07 to a/0033/07 and a/0035/@70@38/07’, ICC-02/05-111, 6 December 2007. See th
“Corrigendum to decision on the Applications fortgapation in the proceedings of applicants a/0061o
a/0015/06, a/0021/07, a/0023/07 to a/0033/07, #@Ba/07 to a/0038/07”, No. ICC-02/05-111-Corr, 14
December 2007.

At p. 23.

*1CC-02/05-118.

® See the OPCD’s Appeals Brief on the “Decision lom Requests of the OPCD on the Production of Rateva
Supporting Documentation Pursuant to Regulation2)§éf of the Regulations of the Court and on the
Disclosure of Exculpatory Materials by the ProsecytNo. ICC-02/05-119, 4 February 2008.

® See ICC-02/05-121.
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6. On 18 February 2008, the Prosecufiand the OPCD filed their respective
documents in support of their appeals on the “Decin the Applications for
Participation in the Proceedings of Applicants 4006 to a/0015/06, a/0021/07,
a/0023/07 to a/0033/07 and a/0035/07 to a/0038/07".

7. On 29 February 2008, the Appeals Chamber issued' @wder[s] of the Appeals
Chamber on the date of filing of applications fartiripation and on the time of the
filing of the responses thereto by the OPCD andPtiosecutor®

8 On 10 March 2008, the Legal Representatives of iMgt (the “Legal
Representatives”) filed a “Request of the Legali@spntatives of Victims a/0011/06
to a/0015/06, a/0021/07, a/0023/07 to a/0033/07 a@@35/07 to a/0038/071 to
Participate in the Interlocutory Appeals of the i€dfof the Prosecutor and Office of
Public Counsel for the Defencé”.

9. On 18 June 2008, the Appeals Chamber issued thecisiobe on Victim
Participation in the appeal of the Office of Pulliounsel for Defense against Pre-
Trial Chamber I's Decision of 3 December 2007 amthe appeals of the Prosecutor
and the Office of Public Counsel for the Defensairest the Pre-Trial Chamber I's
Decision of 6 December 200" granting victims a/0011/06, a/0012/06, a/0013/06,
a/0015/06, a/0023/07, a/0024/07, a/0026/07, a/@J29/0036/07, a/0037/07 and
a/0038/07 to a/0033/07 and a/0035/07 to a/003&@Titht to participate in the three
appeals by filing their submissions by 25 June 28G#hd granting the Prosecutor
and the OPCD to file their responses by 3 July 2008e submissions presented by
the victims®?

10. On 24 June 2008, the Legal Representatives filed'@onsolidated Statement of

Views and Concerns of the Legal Representativeghef Participating Victims

’ See the “Prosecution’s Document in Support of Appgainst the 6 December 2007 Decision on theiri&t
Applications for Participation in the Proceedingdq. ICC- 02/05- 125, 18 February 2008.

8 See the “OPCD Appeal Brief on the “Decision on #heplication for Participation in the Proceedings o
Applicant a/0011/06 to a/0015/06, a/0021/07, a/0023to a/0033/07 and a/0035/07 to a/0038/07”, No.
ICC - 02/05- 126, 18 February 2008.

® See the “Order[s] of the Appeals Chamber on tte défiling of applications for participation amah the time

of the filing of the responses thereto by the OP@Bd the Prosecutor” (Appeals Chamber), No.
ICC - 02/05- 132, 29 February 2008 and No. IC@2/05- 133, 29 February 2008.

19 See the “Request of the Legal Representativesiafivs a/0011/06 to a/0015/06, a/0021/07, a/0023¢07
a/0033/07 and a/0035/07 to a/0038/071 to Partieipathe Interlocutory Appeals of the Office of tReosecutor
and Office of Public Counsel for the Defence”, NoC - 02/05- 134, 10 March 2008.

11 See the “Decision on Victim Participation in thepaal of the Office of Public Counsel for Defensmiast
Pre-Trial Chamber I's Decision of 3 December 200d @& the appeals of the Prosecutor and the Office
Public Counsel for the Defense against the Pre-Tlamber I's Decision of 6 December 2007” (Appeals
Chamber), No. ICC-02/05-138, 18 June 2008.

12 At para. 63.

13 At para. 1.
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(a/0011/06 to a/0013/06, a/0015/06, a/0023/07, 2#@F, a/0026/07, a/0029/07,
a/0036/07 to a/0038/07) with Respect to the Appéhbmber's 18 June 2008
Decision on Victim Participation in the InterlocoyoAppeals of the Office of Public
Counsel for the Defence and the Office of the Rrot®”* which requested the
Appeals Chamber to deny the appeal of OPCD agaimstDecision of 3 December
2007 and deny the appeals of the Prosecutor an@R@&D against the Decision of 6
December 2007

11. The OPCD hereby submits its observations in respons

2. Observations which areirrelevant, or fall outside of the scope of the views and

concer ns of the alleged victims

12. The OPCD observes firstly, that notwithstanding flaet that the underlying
rationale of granting the Legal Representativesrtbbt to file observations is to
ensure that the alleged victims are provided arodppity to voice their views and
concerns regarding the issue on appeal, the ditoglfails to reference these views
and concerns. In light of the fact that the filisgdrafted as pure legal argumentation
of the representatives, it is not possible to assdwther the submissions are in fact
derived from or indeed related to the personal@sts of the alleged victims.

13. In this connection, several arguments appear peshts factual scenarios which
do not correspond to the personal circumstanceiseolleged victims. For example,
at page 16, the Legal Representatives opine thdigit of security risks and
communication difficulties, requiring applicants testablish their interests in
participating in different stages of the proceedingpuld create an insurmountable
barrier. However, in support of this argument, eatthan invoking the personal
experiences and circumstances of the alleged \actihe Legal Representatives cite
the views and concerns of the Prosecutor in relatche plight of refugees in Chad,
as set out in a Report to the Security CouficilAs the Appeals Chamber will be

aware from the particular details of these appli€arthe security environment

4 See the “Consolidated Statement of Views and Qoscef the Legal Representatives of the Partiaigati
Victims (a/0011/06 to a/0013/06, a/0015/06, a/0023/a/0024/07, a/0026/07, a/0029/07, a/0036/07 to
a/0038/07) With Respect to the Appeal Chamber'sJdB8e 2008 Decision on Victim Participation in the
Interlocutory Appeals of the Office of Public Coehfor the Defence and the Office of the Prosecuippeals
Chamber), No. ICC-02/05-144, 24 June 2008.

15 At para. 46.

18 At footnote 51.

No. ICC-02/05 5/23 3 July 2008
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conjured up by the Legal Representatives does wotespond to the actual
circumstances of these particular alleged victifs.

14. The OPCD further observes that the following sulsioniss refer to legal issues
which fall outside of the scope of the three appeahd moreover, seek to resurrect
issues pertaining to past jurisprudence issuedchenORC situation rather than the
Darfur situation.

15. For example, at footnote 22, the Legal Represemtmtiengage in a debate
concerning the definition of ‘proceedings’, andlse® refutepost factoprosecutorial
arguments on this point which were raised in a 2@@fiest for leave to appeal filed
in the DRC situation. This issue was not germaneitteer the Prosecutor or OPCD
appeals, and as such, is completely irrelevant.

16. At paragraphs 21, 36 and 37, the Legal Represeesasieek to argue that the Single
Judge did indeed render findings concerning thteniai of personal interests and
appropriateness. However, in support of this aisserthey quote findings from the
17 January 2006 decision issued in the DRC sitnatether than any legal or factual
conclusions of the Single Judge issued in the Daituation.

17. In this regard, findings of a Pre-Trial Chamberues$ in one situation are not
directly binding on a Chamber or Judge sitting indidferent situation. The
Honourable Single Judge was obliged to adjudida¢eissues based on the factual
and legal issues properly submitted before hehénDarfur situation. Accordingly,
in determining whether the decision of the Honolegkingle Judge concerning the
personal interests of particular applicants and #ygpropriateness of their
participation in the Darfur situation raised errarsich warrant appellate review, the
scope of enquiry should be limited to the impuguedisions issued in the Darfur
situation®®

18. At paragraph 29 of their filing, the Legal Reprdséines invoke legal issues which
were not directly raised on appeal, for example,etiwbr the system of
complementarity imposes a de facto obligation thegiexhaust domestic remedies,

or to provide an explanation as to why it was reatsible for the applicant to do so.

" [Redacted]

8 The OPCD refers to the following findings of thepeals Chamber, issued in the Katanga and Ngudsle:
“What is missing is the evaluation of the releviatts by the Single Judge in the present procesdimgthis
case the Single Judge adopted the findings madanwmyher Single Judge in other proceedings; this is
impermissible. A judge, the Single Judge in thisegas duty-bound to appraise facts bearingsob judice
matters, determine their cogency and weight andectmhis/her findings, as the Single Judge was thaardo

in this case but failed to do.” Judgment in the églpby Mathieu Ngudjolo Chui of 27 March 2008 agaitihe
Decision of Pre-Trial Chamber | on the Applicatifrthe Appellant for Interim Release

ICC-01/04-01/07-572, 9 June 2008, at para 26.

No. ICC-02/05 6/23 3 July 2008



ICC-02/05-147 03-07-2008 7/23 VW PT OA OA2 OA3

The Single Judge dismissed this argument in linga Wwer findings concerning the
limited scope of the application process. The OP@ppeal concerned the
overarching issue as to whether the applicatiomgs® could indeed be adjudicated
under such a limited legal framework. In the eviat the appeal is granted, the
OPCD submits that it would then fall to the Singldge to reconsider this issue (and
all other arguments which were dismissed for theesaeason) in line with the
Appeals Chamber’s directions concerning the apiidindaw for both the application
process, and the scope of participation at this@loé the proceedings.

19. Finally, it appears that the Legal Representatigedfmissions mistakenly confuse
the question of the impact of judicial proceedirys the personal interests of an
applicant, with the issue of the definition of atiin. The Legal Representatives
guote the OPCD to the effect that “applicants cantlaim to be affected by
violations of these rights in a general or indirewinner™® This OPCD observation
was directed to the issue as to whether an alleigéich could establish an indirect or
general interest in participating in a specificqgedings — it was not addressing the
definition of victim under rule 85. The issue of ether the definition of victim
encompasses direct or indirect harms falls outfidescope of this appeal.

20. In light of the irrelevance of these aforementionsgbmissions, the OPCD

respectfully requests that they be dismissednine.

3. Observations concerning issues raised on appeal
21. The observations of the legal representatives addtee following four main
issues:

- the scope and applicable law governing the apphicairocess;

- whether participation should be granted at a stddglee proceedings, or for
the duration of a phase;

- the extent of the Chamber’s obligation to define plersonal interests of an
alleged victim and the appropriateness of theitigipation; and

- the appropriateness of participation during theagibn phase.

19 Cited at paragraph 39 of the Observations.

No. ICC-02/05 7123 3 July 2008
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3. 1 Observations concerning the scope and appkckv governing the

application process

22. In the decision of 3 December 2007, the Honour&higle Judge held that the
application process was a confined process, whiak imdependent of the actual
criminal proceedings before the ICC. As such, tipplieable legal framework
governing this process was limited to rule 89, latjon 86, and prior decisions of
Pre-Trial Chamber | governing victim participatith.

23. The Legal Representatives seek to justify the approof the Honourable Single
Judge by arguing that since the application protefmited to the determination as
to whether the applicants can be granted the stftwsctim, there is no need to
invoke the due process protections of other sestmfnthe Statute and Rules. The
Legal Representatives further argue that thereoidegal requirement to issue a
decision concerning the status of an applicant agscdm’ in conjunction with a
decision pertaining to the modalities if participat®*

24. The OPCD firstly notes that the Honourable Singlelgé erred by failing to
stipulate that article 68(3) is the primary referemoint for any decisions concerning
victim participation. Rule 89 and regulation 86 stxior the purpose of facilitating
decisions under article 68(3), are necessarily libate to article 68(3), in light of
the fact that article 68(3) is contained withintaararchically superior legal text.

25. The OPCD further notes that article 68(3) expresstyuires the Chamber, before
granting a right to participate, to consider thgact of such participation on the
rights of the defence, and the requirements ofraafed impartial trial. It is therefore
impossible for the Chamber to render such an asssgswithout taking into
consideration the legal provisions which govern tights of the defence (for
example, article 67), and which regulate the fasnand impartiality of the criminal
proceedings before the ICC. The reference to swsiergl terms as fairness and
impartiality within the text of article 68(3) autatically incorporates other
provisions of the Statute and Rules by reference.

26. Moreover, the fact that article 68(3) makes the ralexr’'s determination as to
whether a person may be granted the status oftipating victim contingent on a

prior consideration of the rights of the defendand the requirements of fair and

20 Decision of 3 December 2007, at para 7.
2L At paragraph 15 of Observations of Legal Represimes.

No. ICC-02/05 8/23 3 July 2008
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impartial proceedings expressly recognizes theilpidiss that granting an applicant
the right to participate as a victigan (if not properly regulated by the Chamber)
impact or prejudice the rights of the defence.

27. In this regard, the Legal Representatives recogthz¢ the judges possess the
power to “control the conduct of the trigf but argue that such a power should be
exercised to control the manner of participatiotihea than the right to participate.
However, if the Chamber were to limit its judiciaversight to the manner of
participation, this would necessarily presumes ehevill be some form of
participation, whereas it is self-evidence thatrehare some types of proceedings in
which it would be highly inappropriate for the gésl victims to participate (for
example, ex parte hearing). The OPCD therefore respectfully submitat tthe
Honourable Single Judge has committed an appeadatde since in accordance with
her findings, all applicants who have been accotbedstatus of victim are granted an
automatic entitlement to participate, and the Jadgel parties only have the ability
to subsequently monitor or contest the extentigfphrticipatior?®

28. In terms of the practical modalities of the apgima process, the legal
representatives argue that the OPCD’s requestxtonsic materials is not supported
by the applicable law, and would impose an undugdiuon the applicants. In this
regard, the Legal Representatives assert thattansywhich would require them to
consult or obtain information from their clients wkd be resource intensive and could
create security risks.

29. The OPCD observes firstly that such an argumenthaslatter appears to be
fundamentally at odds with the underlying rationtde creating a legal forum for
alleged victims to directly present their persovialvs and concerns, as opposed to
being dependent on the parties to divine and repteseir concerns. If, as asserted
by the legal representatives, it is not feasibletfiem to liaise with their clients for
the purposes of obtaining additional informatiorrefation to the application process
(or for the purpose of submitting multiple applioas for different phases of the
proceedings), then how would it be feasible for ltkgal Representatives to consult

with their clients (as required by article 14(2)tloé Code of Professional Conduct for

22 At pargraph 24.

2 «[O]nce the Chamber makes a decision on the sptasfedural rights that are attached to the praegdtatus
of victim at the investigation stage of a situaténd the pre-trial phase of a case, such rightsmeto all natural
and legal persons for whom the procedural statwéctfn has been granted in relation to those stafj¢he
proceedings” ‘Decision on the Requests for Leav&gpeal the Decision on the Application for Pagation of
Victims in the Proceedings in the Situation’, Gfery 2008, ICC-02/05-121at p. 9.

% page 16 of Observations.

No. ICC-02/05 9/23 3 July 2008
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Counsel) for the purpose of ascertaining theirgeabviews and concerns? If it is not
feasible for them to consult with their clientsathit is also not feasible for victim
participation in such circumstances to have meduningontent. Rather than the
applicant’s views and concerns being presentedopitld simply be the assumptions
of their representative as to what the applicapukhthink and want— in effect, the
legal representative would simply morph into a secprosecutor.

30. In any event, in terms of supporting documents Wwhiaght be difficult for the
applicants to adduce, the OPCD has submitted tmatapplicants should either
adduce the document, or provide an explanation agy they are not in a position to
do so®® At no point have the legal representatives pravidecogent argument as to
why the latter option would impose an undue burdem either the legal
representatives or their clients.

31. In terms of the issue as to whether the Singlgdwbrrectly found that that there
was no legal requirement to require applicantuitorst any extrinsic materials, other
than information falling within the categories set in the Chamber’s decision of 17
August 2007 issued in the DRC situatfSrihe OPCD submits firstly, that the Single
Judge improperly fettered her adjudicative respmlises by considering herself to
be bound by a decision, which was issued in anctiteation?” and with respect to
which the parties had not been provided a rigitetdieard®

32. Secondly, the Honourable Single Judge erred by @imgoan arbitrary limit on
what constitutes ‘relevant’ documentation for theegmses of regulation 86(2)(e).

33. In this regard, the Honourable Single Judge dismisthe OPCD requests for

additional information on the basis that the infation requested did not fall within

% See OPCD Appeal Brief of 4 February 2008, at paéa.This is consistent with the wording of Regiolat
86(2) of the Regulations of the Court: “The standfarms or other applications described in sub-iaipn 1
shall containto the extent possible, the following informatjon]”.

%6 Decision on the Requests of the Legal Represeatatf Applicants on application process for victims
participation and legal representation, 17 Augwfi72 ICC-01/04-374. At paras 16 and 17 of the 3dbdmer
2007, the Honourable Single Judge dismisses theDP@quest for additional information on the bakiat the
information requested did not fall within the catggs of information set out in the 17 August 20DRC
decision.

2" The OPCD refers to submissions above in relatidiné findings of the Appeals Chamber in the Jueignn
the Appeal by Mathieu Ngudjolo Chui of 27 March 808gainst the Decision of Pre-Trial Chamber | oa th
Application of the Appellant for Interim Release

ICC-01/04-01/07-572, 9 June 2008, at para 26.

% The OPCD refers to its submissions set out iAjipeal Brief of 4 February 2008, concerning the fhat the
definition of relevant supporting documentationgdahe possibility of adducing such documentatiooutth be
determined in light of the specificities of theusition, the information within the application fgrand the
country in which the applicants are residing. Baraple, whilst it might be unfeasible for an apafitresiding

in a refugee camp to obtain photocopies of certiiouments, the same conclusion does not apply to an
applicant residing in a well developed country,tsas The Netherlands.

No. ICC-02/05 10/23 3 July 2008
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the categories of information set out in thel7 Asig®007 DRC decisioff. In this
regard, regulation 86(2)(e) provides that an appli shall submit “[a]ny relevant
supporting documentation, including [...]"; the usé othe words ‘any’, and
‘including’, clearly imply that this sub-regulatiowas not intended to be defined
restrictively or exhaustively.

34. The OPCD further observes that regulation 86(7)htur provides that “[b]efore
deciding on an application, the Chamber may reqledt additional information
[...]. In terms of statutory construction, the womay’ is utilised as an enabling
provision; it connotes the power of the Chambeortier the production of additional
information. This power is not limited to a spécibhase, but applies with respect to
any applications filed under rule 89. When construa light of mandatory
requirement of regulation 86(2) that the applicadicforms shall, to the extent
possible, contain relevant supporting materialis, power of the Chamber translates
to an obligation to assess firstly, whether sudbrmation would be relevant to its
determination, and secondly, whether it would bgsfige to obtain such information
through an order issued under regulation 8&{7).

35. Finally, concerning the question as to whether@mamber possess the power to
render a determination that an applicant has ttesof ‘victim’ under the definition
of rule 85, independently of a decision concernitig modalities of their
participation, the OPCD respectfully submits thatileR 85 simply provides a
definitional framework for other provisions in ti&tatute and Rules, and does not
itself create a free-standing power for the Chantbassue decisions as to whether
persons can be considered to fall within this difin. There is thus no judicial
power under rule 85 to grant someone the statusctim, unless such a finding is
necessary to exercise a judicial power, which Eessly recognized elsewhere in the
Statute or Rules. For example, the Chamber maytfiat someone falls within the
definition of rule 85 for the purpose of exercisitigeir power to order protective
measures, to grant participation under article p&@issue a judgment, or to award

reparations’

29 See paragraphs 16-17 of 3 December 2007 decision.

%0 The OPCD refers to the following conclusion of dadshahabuddeen “the word “may” in that sentenes do
not have its usual discretionary meaning: it atsdbe standard jurisprudence which says that emablords
are construed as compulsory whenever the objettteopower which they confer is to effectuate a lleiggot.”,
Separate Opinion of Judge Shahabuddeen in ‘Decaiomterlocutory Appeal on Motion for Separate &sin
Prosecutor v. Ojdanic, 13 November 2003, at para. 6

%1 This is clear from the wording of Rule 85: “[f]tite purposes of the Statute and Rules of Procethate
Evidence, victims means [...]".

No. ICC-02/05 11/23 3 July 2008
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36. Accordingly, in determining that the applicants kcbbbe accorded the status of
victim under rule 85, the Honourable Single Judgaswobliged to issue this
determination in conjunction with a defined statutpower, such as article 68(3). In
this regard, both article 68(3) and rule 89 areeainowards enabling applicants to
present their views and conceffighey do not envisage either a preliminary or free-

standing finding that the applicants meet the dtédim of rule 85.

3.2 Observations concerning whether participatittoidd be granted at a stage of
the proceedings, or for the duration of a phase

37. Both the Prosecution and the OPCD argued thatdordance with article 68(3) of
the Statute, the right to participate must be ddatdd in light of the impact of
specific proceedings on the personal interesthefapplicants. In this regard, the
reference to a ‘stage of the proceedings’ in &t&8(3) refers to a defined procedural
activity, which occurs during a particular phasdha proceedings. As such, granting
alleged victims the right to participate in an emtphase of the proceedings would
contravene the Chamber obligation to apply theegatset out in article 68(3) in an
effective manner.

38. In response, the legal representatives assertitthat ‘artificial’ to distinguish
between a stage and a phase of the proceetfirgs] further reference rule 92 in
support of the proposition that the rules contemepleictim participation being
granted for an entire phase of the proceedffgs.

39. In terms if whether the distinction between a stagd a phase is artificial, article
31 of the Vienna Convention on the Law of Treapesvides that the meaning of a
term can be derived by reference to the contexthich that term is employed in
other components of the relevant t&#s observed by the OPCD in its Response to

the Prosecution appeal, the Statute and Regulatimmsoy the term phase to refer to

32 Article 68(3) grants the Chamber the power to aritle the applicants to submit their views and eons.

Rule 89(1) sets out the overarching chapeau oftheer delineated within: “In order to present théaws and
concerns [...]".

33 At footnote 22.

34 At footnote 22.

%23 May 1969, Entry into force 27 January 1980,tethiNations Treaty Seriesvol. 1155, p. 331. The Appeals
Chamber has confirmed on several occasions theywdfl the Vienna Convention of the Law on Treatss a
mechanism for interpreting the provisions of therRoStatutes and the Rules of Procedure and Evidseee
for example, Judgment on the Appeal Against theifdat on Joinder rendered on 10 March 2008 by tiee P
Trial Chamber in the Germain Katanga and Mathieudjigjo Chui Cases, 9 June 2008, ICC-01/04-01/07-573

No. ICC-02/05 12/23 3 July 2008
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the entirety of the situation, pre-trial, or apppadceedings, whereas the term stage is
used to refer to a discrete procedural activithimitn phasé®

40. As regards the legal representatives’ relianceu@92(2), the text provides that:

“[i]n order to allow victims to participate in thgroceedings in accordance with
rule 89, the Court shall notify victims concernitige decision of the Prosecutor
not to initiate an investigation or not to prosecpursuant to article 53. Such a
notification shall be given to victims or the legapresentatives who have already
participated in the proceedings, or, as far as iplessto those who have
communicated with the Court in respect of the situeor case in question.[...]"

41. It is thus clear from the text of rule 92(2) thie tfact that an alleged victim may
have participated at an earlier stage of the stmgithase does not in itself trigger a
right to participate in all future proceedings dugyithat phase, such as review of a
decision not to investigate or prosecute.

42. This follows from the fact that rule 92(2) is prded by the general phrase, ‘in
order to allow victims to apply to participatethne proceedings in accordance with
rule 89, which sets out the purposive intent & thle. In terms of which persons fall
under this category of ‘victims’, the rule furthspecifies that a victim would be
considered to be persons who has either previgaslycipated in the proceedings, or
alleged victims who have communicated with the €oline rule therefore does not
distinguish between the rights and obligations haf two distinct categories; both
categories are notified in order to facilitate thaility to apply to participate, and
both categories are required to submit an apptinati accordance with rule 89.

43. Rule 92(7) further provides that “[w]here victimstbeir legal representatives have
participated in a certain stage of the proceeditigs,Registrar shall notify them as
soon as possible of the decisions of the Courhasé proceedings”; this text also
implies that a stage of the proceeding should heateg to a discrete procedural
activity, which is subject to judicial resolutioas opposed to the potentially infinite
situation phase.

44. As such, the text of rule 92 clearly envisages siesy whereby an alleged victim
might in practice be required to submit multiplepbgations under rule 89 during a
particular phase. This is consistent with the phbilitg that a decision of the

prosecutor not to investigate or prosecute a Specdise will not affect the personal

% See paragraphs 31 to 36 of the ‘OPCD Responseseéution's Document in Support of Appeal agahsi6
December 2007 Decision on the Victims' ApplicatiémrsParticipation in the Proceedings’, 29 Februz098
ICC-02/05-131
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interests of all alleged victims who may have poesly participated during that

phase. This right to submits views and concern®lation to the Chamber’s review

of the Prosecutor’s decision not to investigaténeestigate that specific case should
thus be confined to those persons who have edtablishrough their rule 89

application that their personal interests are tliyedfected by the prosecutor’s course
of action®’

45. Thus, rather than supporting the thesis of theaL&epresentatives, rule 92(2)
underscores the intention of the drafters that@sibn on participation under article
68(3) should be issued in connection with a discqgtocedural activity within a
phase, rather than for the phase itself.

46. The Legal Representatives also invoke regulati®8)3in support of their view
that a decision on participation applies to anrenphase of the proceedings.
Regulation 86(8) provides that “[a] decision takgna Chamber under rule 89 shall
apply throughout the proceedings in the same cadgiect to the powers of the
relevant Chamber in accordance with rule 91, sidb-tu

47. Firstly, regulation 86(8) only governs case-relagmceedings’ and not the
situation phase. Secondly, regulation 86(8) refergecisions issued in accordance
with rule 89; it therefore creates no legal basisnodify or extend the Chamber’s
powers under article 68(3) and rule 89. The powkrthe Chamber to grant
participation under these provisions is linked ttage of the proceedings. The terms
‘proceedings’ in regulation 86(6) must therefore lederstood to refer to this
particular stage.

48. Finally, the Legal Representatives contend thafitimg of multiple applications in
relation to different stages of the proceedings lddne cumbersom®,and likely to

generate appeals, which would affect the resodmrebe legal representativésThe

37 Such a limitation is indeed germane to the intggof such proceedings. It would otherwise be paesio
envisage persons, who could be considered as dlleg#ims of events which are not related to the
prosecution’s decision not to investigate or pragecfiling views and concerns which are basedlgale their
ethnic, political or religious affiliation with dier the potential defendants or alleged victimshef disbanded
investigation/prosecution.

38 Observations of the Legal Representatives at papag5.

39 The OPCD refers to the maxiexpressio unius est exclusio alteriughich provides that the express mention
of one thing, can exclude the applicability of atheél'he express reference to case proceedingdbthereludes
the applicability of this provision to non-case aifie proceedings, such as the situation phase.

This maxim has been applied within the field okmational criminal law. See for example, Prosercwu.

Zejnil Delalic et al., Decision of 4 February 19%# the Prosecution’s Motion for an Order Requirfkdvance
Disclosure of Witnesses by the Defence” (http://wanvorg/icty/celebici/trialc2/decision-
€/90204WG25378.htm), at para. 27, and the Judgeofighe Trial Chamber in Prosecutor v. Zoran Kugies

et al., 14 January 2000, (http://www.un.org/ictygkeskic/trialc2/judgement/kup-tj000114e-5.htm)pata. 623.
“0 At paragraph 23.

“L At paragraph 25.
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OPCD notes firstly that there is only a limited sétjudicial activities during the

situation phase which could conceivably impact be personal interests of the
applicants'? Moreover, once the applicant’s personal interastsegards a particular
procedural activity have been addressed, therikady|to be greater expedition in
processing future requests to participate in sinsilech activities.

49. In terms of the Legal Representatives’ concernardigg the possibility of delays
generated by appeals, the OPCD observes that ithe@ automatic right to appeal
decision concerning victim participation; the pastimust seek leave to appeal under
article 82(1)(d) of the Statute. Article 82(1)(®ypeals are subject to a finding that the
issue in question impacts of the fairness and atipadness of the proceedings. As
such, the Chamber has the duty to take in to ceralin the impact of a possible
appeal on the expeditiousness of the proceedingstprgranting leave to appeal. In
any case, appellate decisions would provide gredadeity to the proceedings, which
would expedite the processing of applications tdigipate in future proceedings.
The OPCD also observes that the Legal Represesgatiave the ability to seek
further resources from the Registry should the razesb.

50. Finally, the OPCD submits that the system delircbatethe Single Judge is in fact
potentially more resource intensive than the systduocated for by the parties, since
the present system requires the applicants to godire rigors of the application
process notwithstanding the fact that there mayenée a concrete proceeding in
which they can participate. In this regard, the dlegepresentatives citation of the
Separate Opinion of Judge Blattman is incongrusinge Judge Blattman is in effect,
arguing the inutility of creating a two-step prosewhereby the applicants are first
granted a procedural status of ‘victim’, and thespeal interests and modalities of

participation are deferred to a separate decfSion.

3.3 Observations concerning the extent of the Cleaimlobligation to define the

personal interests of an alleged victim and therappateness of their participation

51. The Legal Representatives seek to establish a mpmgn that the personal

interests of the applicants are automatically eaddyy the situation phase, and that it

“2|n this regard, there has no judicial activityttie Darfur situation for the first six months of0®0
“3 Decision on victim's participation, 18 January 20CC-01/04-01/06-1119, at paragraph 22.
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is appropriate for them to participate at this ghashich would then fall to the
defence to rebuft:

52. In response, the OPCD submits that the establishafesuch a presumption would
be incompatible with the prior jurisprudence of tAppeals Chamber on victim
participation, and would unacceptably reverse thasoonto the defence. In this
regard, in its decision of 28 February 2008, ineortb assess whether the applicants
met the criteria to participate in the appealshef Prosecution and the Defence, the
Appeals Chamber ordered the Legal Representativéietsubmissions concerning
“whether and how the personal interests of thenagtconcerned are affected by this
appeal, indicating why it is appropriate for thep&als Chamber to permit their views
and concerns to be presented at this stage oftlvegdings and why the presentation
of such views and concerns would not be prejudtciar inconsistent with the rights
of the Defence™ if there was a presumption that victim participatis appropriate,
then it would not have been necessary for the eqpis to file an application in
support of the appropriateness of their particgrati The Appeals Chamber thus
implicitly held that the burden of establish thiaé tcriteria under article 68(3) were
met fell on the applicants, as opposed to the bufdking on the parties to disprove
that the criteria were met.

53. The OPCD further submits that the imposition ofy asuch legal or factual
presumption is fundamentally incompatible with tights of the defenc& and the
role of the alleged victims in the proceedifif$n this regard, it should be borne in
mind that defendants before the ICC face a heawgt®e if convicted, and are
already faced with daunting task of respondinght® Prosecution case. To add any
such additional burdens through the establishmeeiwa-statutory legal or factual
presumptions could thus threaten the fabric ohtss.

54. The Legal Representatives further assert that ihds practical to require the

Chamber to verify the personal interests of thdiegpts in a vacuum: “the Chamber

44 At paragraph 17.

“5 Decision of the Appeals Chamber on the OPCV's Bstfior Clarification and Order of the Appeals Chem

on the Date of Filing of Applications for Partictpmn and on the Time of the Filing of the Resportbeseto by

the OPCD and the ProsecuytieC-02/05-129, 28 February 2008.

““The OPCD refers to the following statement of Judigmt concerning the establishment of presumptions
concerning factual assessments: “to identify amdidated fact as a rebuttable presumption necésgas the
prosecution concedes) places some burden of pooohére properly an onus of proof) upon the accuaed
this is contrary to the presumption of innocend@ssenting opinion of Judge Hunt, Prosecutor v.osklvic,
‘Decision on the Prosecution’s Interlocutory Appéajainst the Trial Chamber's 10 April 2003 Decision
Prosecution Motion for Judicial Notice of Adjudiedt Facts’ 23 October 2003,at para 7
http://lwww.un.org/icty/milosevic/appeal/decisiordd1028.htm.

*” The OPCD refers to its submissions at paragraph§ 6f its Request for the Production of Supporting
Materials, dated 21 August 2007.
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should not be burdened with the imposition of tleediess and impossible task of
both predicting the details of such proceduralé@s in advance and determining in
a vacuum how victims and their representatives paagicipate in them*® However

if it is indeed an impossible task, then it is alseing embarked upon for an
impossible purpose. If the Chamber is unable toeraim whether particular
proceedings impact on the interests of the appkcaten this suggests that the
personal interests of the applicants are not ih dffected, and as such, there is no
legitimate right to participate in the proceedingfsthe Chamber is also unable to
devise the mechanics of participation, it alsorgjtp suggests that being granted the
right to participate is devoid of meaning, sinceciieates the appearance that the
Chamber is unable to envisage an opportunity whenaipplicants can concretely
exercise the right.

55. The Legal Representatives further assert on thénand, that the personal interests
of the applicants are affected in general by theestigation phase, but elsewhere
acknowledge that the personal interests will becaéfd differently and that not every
alleged victim will have a legitimate interest iarficipating in every proceedirg.

56. The OPCD refers firstly to its appellate submissi@oncerning the principle of
effective interpretatiof’ and note that in accordance with the propositiuat the
interests of alleged victims are generally affedigdhe investigation and prosecution
phases, the criterion of personal interests irtlar68(3) would in practice, become
obsolete.

57. In terms of the prospect of differing personal iatds between applicants, this
simply underlines the legal errors of the Honougahingle Judge’s findings, since, in
accordance with the clear terms of her decisionse@n applicant has been granted
the status of a victim, he or she is automaticaltcorded the same subset of
participatory rights as other alleged victifis.In this regard, the Legal
Representatives reference to the possibility thatSingle Judge may, at a later stage,

issue a more specific assessment of the persoterkests of the applicants,is

“8At paragraph 21.

“9 See paragraph 28.

0 See paragraphs 27 to 29 of Appeal Brief of 4 Fatyr@008.

51 “Dpecision on Request for leave to appeal the “Denisin the Requests of the OPCD on the Production of
Relevant Supporting Documentation Pursuant to Retigul 86(2)(e) of the Regulations of the Court andhe
Disclosure of Exculpatory Materials by the Prosectit 23 January 2008, ICC-02/05-118 at page 5.

%2 At paragraph 22.
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predicated on a decision which was issued in th€ BRuation>® and which does not

appear compatible with the actual findings of tirg® Judge in the Darfur situation.

3.4 Observations directed at the appropriatenespaticipation during the

situation phase

58. The Legal Representatives seek to justify the mmeadf the aforementioned
presumption in favour of participation during thieuation phase on the basis that
firstly, the investigation phase is intrinsicalipked to the alleged victims’ right to
the truth, and secondly, that the drafting histofythe Statute and Rules evince an
intention on the part of the drafters to accommedadtim participation at this stage.

59. In terms of the Legal Representatives’ contentidrattthe criterion of
appropriateness is in any capso factomet by virtue of the fact that the situation
phase is linked to their right to the truth, andtttit is precisely a the situation and
investigation stage that victims must have an dpipdtly to participate and to ensure
that their own personal circumstances become acbbf investigation and judicial
concern™* the OPCD respectfully submit that a distinctionsmie drawn between
the right to participate and the right to the trtittthe two are not synonymous, and
are not always mutually compatible.

60. In this regard, the purpose of victim participatie to present views and concerns.
It is not an evidential or investigatory procedthaugh it may facilitate elements of
the judicial process — for example, by accommodathe views and concerns of
potential withnesses as regards protective meastesfiling and acceptance of an
application by the Chamber does not however triggar obligation for the
Prosecution to investigate these circumstanceghignsense, the victim application
and participation regime under article 68(3) isasafe and independent of the legal
regime governing the filing of complaints, and thiaigation of the prosecution to
evaluate such complaint$As such, the procedure for victim participatiorsterned

under article 68(3) does not directly facilitate timvestigative process, and yet, as

*3 Decision of 17 January 2006, cited at paragraph 44

% At paragraph 27.

*5 In this regard, the European Court of Human Ridfatge held that under the European Conventionopsrs
alleging to be victims have a right to fair and amal proceedings under article 6(1) of the Coicen(Perez
v. France, Application no. 47287/99, 12 Februar§f0They do not, however, have the right to atyivevoke
the protections of the remaining provisions ofcetié in criminal proceedings (see S. Treschembin Rights
in Criminal ProceedinggOxford University Press 2006) at p. 42). As subley can not assert as of righte
power to confront or call withesses, or the righptocedural parity with the Prosecution and théebDee.

*% See articles 15 and 53.
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evidenced by the views of the Legal Representatiapgears to raise unrealistic and
unmanageable expectations concerning its abilijotso.

61. In addition, procedural limitations may be necegdar ensure that overly broad
participatory rights do not frustrate or impede &lhdity of the Court to adjudicate the
truth. Truth - as understood in objective, judid¢&ins - can only be achieved through
the issuance of a judgment, based on an indeperidgsdrtial and fair trial process.
Accordingly, if victim participation, and the riglto the truth were synonymous
and/or automatically compatible, it follows thatibuld not have been necessary for
the drafters to insert the caveat in article 6&(@X the Court is obliged to actively
ensure that participation is not incompatible vetfair and impartial trial.

62. The inclusion of this caveat thus explicitly recams that judicial intervention may
be required to limit participation in certain inst@s in order to ensure that it is not
implemented in a manner which may frustrate thearehing goal of judicial truth.
At paragraph 40, the Legal Representatives reférdaxample the specific example
of an applicant, who is temporarily absent from hease when her family members
are killed. The OPCD does not dispute that sucteragm has a right to submit a
complaint to the Prosecutor, and a right to théhttbrough a fair, independent, and
impartial investigation, and, if the threshold etts for prosecution before the ICC
are met, a fair and impartial trial. However, iEtlChamber were to permit such an
applicant to submit views in relation to evidengianatters which fall outside the
scope of her personal experience, this ultimateativje of a judgment predicated on
fair and impartial proceedings could indeed be gedjzed.

63. In terms of the specificities of the situation phasince there are no judgments
issued during the situation phase — the rightuthtcannot be realised at this stage,
nor can it ever be realised outside of the cortézt specific case.

64. Although the commencement of a case is necessaegeged by certain
investigative steps, the Pre-Trial Chamber hasaveep to investigate itself, and only
possesses very limited powers in terms of its tgbib supervise the investigative
activity of the Prosecutor. It therefore followsaththe primary mechanism by which
alleged victims can seek to facilitate the Cousesrch for the truth at this phase is

via their interaction with the ProsecufSrather than the Pre-Trial Chamber.

" For example, through the filing of a complaint endrticle 15(2).
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65. This is consistent with the fact that in those dstiegurisdictions, which according
to the Honourable Single Judde,permit victim participation prior to the
commencement of adversarial proceedings, the aleg#ims exercise this right vis-
a-vis the equivalent of the Prosecutor (for examghbe juge d’instructionin the
French systepnand only have limited standing before a Chambkee €hambre
d’Instruction in France)’ in relation to those specific instances in which €hamber
itself is vested with the power to review the asiof the Prosecutorial equivaléfit.

66. These jurisdictions also recognize firstly, thatlight of the sensitivity of the
investigations phase, it is necessary to prohibitaboration between victims, and
moreover, secondly, that the public issuance ofistts concerning the alleged
existence of victims could taint the investigatiy®cess, and prejudice the rights of
future defendants: These jurisdictions therefore set out the prirecipbf

confidentiality of investigation®

%8 Decision on the Requests of the OPCD on the Ptimtuof Relevant Supporting Documentation Purstant
Regulation 86(2) (e) of th&®egulations of the Court and on the Disclosure>afufpatory Materials by the
Prosecutor, 3 December 200CC-02/05-110 at para 4.

% |n the French system, the civil party files theimplaint before the investigating judge, who gahgracts
independently of the investigating court (articlé @ara. 4 and 81-1 Code of Criminal Procedure).iiguthis
preliminary phase, the civil party therefore hasgemeral standing before the investigating courtept in
relation to proceedings which relate to the powérthe investigating court to review a failure byeth
investigating judge to act (for example — articl&6 and 186-1).

Code de procédure pénale, entrée en vigueur ler® 1889, modifié par la loi n°2000-516 du 15 juboR,
version consultée le 2 juillet 2008,
http://www.legifrance.gouv.fr/affichCode.do;jsessi=0154B441FBEOB2111B7EEC33218EB16D.tpdjo01v_3
?cidTexte=LEGITEXT000006071154&dateTexte=20080702

€0 As set out in the OPCD appeal brief of 4 Febr2498, the European Court of Human Rights has rézedn
in relation to such jurisdictions that if the Chaanlwere to be overly involved in factual assessmanthis
stage which more properly fall within the role b&tProsecutor, this over-reach could impact omr thei
impartiality during later stages of the case (Rieksv. Belgium, ECtHR Judgment of 1 October 198@dcat
footnote 35 of the OPCD brief).

®1 As held by the Cour de Cassation « Attendu quéatide ces énonciations dont il résulte querésgmus ont
été poursuivis pour avoir divulgué le contenu demewnfidentiel de piéces issues d'une informatiogours,
mesure justifiée par les impératifs de protectiea droits d'autrui, au nombre desquels figure déas@mnption
d'innocence, par la préservation d'informationdidentielles, ainsi que par la garantie de I'atéoeit
l'impartialité du pouvoir judiciaire, la cour d'agdm justifié sa décision au regard de l'articlad@0a Convention
européenne des droits de I'homme » (Cour de cassdtambre criminelle Audience publique du magijuin
2001 N° de pourvoi:99-85188)
http://www.legifrance.gouv.fr/affichJuriJudi.do?@ldtion=rechJuriJudi&idTexte=JURITEXT000007070155&f
astReqld=1474164206&fastPos=3

See also the following extract from judgement & Buropean Court of Human Rights in Dupuis et akrance
« La Cour reléve que les juridictions internesfonidé leurs décisions sur la violation du secrefgssionnel ou
de l'instruction. L'ingérence avait donc notamnpir but de garantir le respect du droit d'unegrers qui,
n'ayant pas encore été jugée, était présumée inteodelle avait aussi pour but une bonne adminietrale la
justice en évitant toute influence extérieure surdurs de celle-ci. Ces buts correspondent sotagiion de « la
réputation et des droits d'autrui » et a la gaeathd « I'autorité et I'impartialité du pouvoir joidire », dans la
mesure ou cette derniére garantie a été interpcér@ene englobant les droits dont les individusgsent a titre
de plaideurs en générdrist et autres c. Belgiquao 33400/96, § 98, 15 juillet 2003). » Judgenwént June
2007, at para. 72.

%2 |n accordance with article 11 of of the Code oininal Procedure, « Sauf dans le cas ou la loi ispase
autrement et sans préjudice des droits de la dé&féagprocédure au cours de l'enquéte et de Uictstn est
secréte » Code de procédure pénale, entrée enuvitu@ mars 1959, Modifié par Loi n°2000-516 dujam
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67. The OPCD submits that the same concerns and saflsgaee reflected in the ICC
Statutory framework, if properly interpreted. Insthregard, the right of an alleged
victim to participate in the investigative phasesecured through their ability to
submit a complaint to the Prosecutor, and the d#ehobligations on the Prosecutor
to investigate this complaint, and to apprise tlenglainant of the Prosecutor’s
preliminary assessment concerning the feasibilitf aonducting a further
investigatior®® In the event that the Prosecutor decides notvesiigate or prosecute
a specific case, the alleged victims also havedstgnbefore the Pre-Trial Chamber
in connection with any review proceedings conceyrinch a decisioff. In terms of
other potential scenarios, the ability of the adlggvictims to seize the Pre-Trial
Chamber must necessarily be interpreted in lighthef limited powers of the Pre-
Trial Chamber itself during this particular phabke.accordance with article 57, the
Pre-Trial Chamber’s power at this juncture mustegally be triggered by a request
from the Prosecutdr.

68. The OPCD notes in this regard, that the Legal Repatives have cited
preparatory works in support of their assertiont ttieere is a general right to
participate at the situation phaSeand further opine that the OPCD’s appellate
submissions seek to “reverse years of comprehendigeussions through an
appeal™’

69. The OPCD has revised the particular preparatoryumients cited by the Legal
Representatives, and respectfully submits thattétxé of these documents do not
support the conclusions advocated by the Legal édentatives. To the contrary, a
draft version of rule 89 which was submitted foba& during the Paris Conference
(Rule A), and which mirrors the present text, egphg provided that the defence shall

have the right to respond to applicati6hshut at the same time, included the

2000 - art. 96 JORF 16 juin 2000, version consultéée 2 juillet 2008,
http://www.legifrance.gouv.fr/affichCode.do;jsegsi=0154B441FBEOB2111B7EEC33218EB16D.tpdjo01v_3
?cidTexte=LEGITEXT000006071154&dateTexte=20080702

Similarly, in accordance with article 57 of the eddlinstruction criminelle belge, "Sauf les excepsi prévues
par la loi, I'instruction est secréte. Toute persogui est appelée a préter son concours profesdian
linstruction est tenue au secret. Celui qui vitBesecret est puni des peines prévues a l'arb8eld Code
pénal".Code d'instruction criminelle belge, eneéevigueur le 17 novembre 1808, L 1998-03-12/39,91016,
in force 2 October 1998, http://www.ejustice.jugby.be/loi/loi.htm

%3 See Articles 15 and 53 of the Statute.

% See article 53 (3) and Rule 92(2).

% For example, the Pre-Trial Chamber may issues staérs as are requested by the Prosecutor (article
57(3)(a)), or authorize the Prosecutor to takeifipenvestigative steps (article 57(3)(d)).

% See footnote 63.

67 At paragraph 35.

®8 “the written application shall be communicatedte Prosecutor and to the Defence,6 who shall &itras be
entitled to reply within a period of time to be bgtthe Chamber in question.” (Rule A(1), page 4).
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following footnote: “Defence” here refers to pers@ubject to a warrant for arrest or
who have been summoned to appear, or who have dmeised, and to counsel for
these persong?

70. It is apparent from the definition of defence the drafters recognized the
inherent limitations of appointing a counsel durthg situation phase, who would be
unable to seek instructions from a specific defahdand therefore sought to
underscore that a right to initiate victim parteiipn should generally be deferred to
adversarial stages of the proceedings, during whiehright of the defence to be
heard in relation to the applicants could be esextiin an effective rather than
illusory manner® The OPCD therefore submits that in light of thiafting history,
the right to participate during the situation phalseuld be interpreted strictly.

4. Relief Sought

71. For the reasons set out above, the OPCD respgctedjuests the Honourable
Appeals Chamber to:
- dismiss the observations of the Legal Represeetstand
- grant the OPCD appeals of 4 February 2008 and hBukey 2008.

% Footnote 6, Report on the international seminaviotims’ access to the International Criminal Qour
PCNICC/1999/WGRPE/INF/2 6 July 1999
0 See Atrtico v. Italy, Judgement of 13 May 1980,i&eA no. 37, p. 16 ss33.
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Xavier-Jean Keita
Principal Counsel of OPCD

Dated this Thursday, 3 July 2008
At The Hague, The Netherlands
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