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In compliance with the “Decision Establishing a Calendar according to the date of the
Confirmation Hearing: 27 June 2008”,! the Office of the Prosecutor (“Prosecution”)
respectfully submits its sixth report in the case of the Prosecutor v. Germain
KATANGA and Mathieu NGUDJOLO CHUI on the status of the procedures initiated
under Articles 54(3)(e), 73 and 93 of the Rome Statute of the International Criminal
Court (“Statute”) in relation to those items identified as of potentially exculpatory
nature under Article 67(2) of the Statute. As requested by the Single Judge, the
Prosecution is also submitting a report regarding the status of documents identified
as material to the preparation of the Defence pursuant to Rule 77 of the Rules of
Procedure and Evidence (“Rules”) for which lifting of confidentiality restrictions

must be obtained.2

Background

1. The Prosecution informed the Single Judge in its last report filed on 23 May 2008,?
in its “Observations” filing of 5 June 2008, and also during the Status Conference
held on 14 May 2008,° that it was reviewing those documents classified as of
potentially exculpatory or Rule 77 nature for which the requests for lifting the
confidentiality restrictions was pending or rejected, in order to establish whether
the information contained therein is analogous to that of already disclosed
material. The Prosecution further noted that it was reviewing the documents pre-

selected and the number of documents to be disclosed will decrease further.®

Report on requests related to documents identified as containing potentially
exculpatory elements pursuant to Article 67(2) of the Statute and for which
confidentiality restrictions must be lifted for disclosure pursuant to Article

54(3)(e), 73 and 93 of the Statute

1 ICC-01/04-01/07-459.

2 Jbid,

3 ICC-01/04-01/07-502, para. 3.

+]CC-01/04-01/07-555, para. 3.

5 ICC-01/04-01/07-T-28-ENG ET, p. 26, lines 14-18.

8§ ICC-01/04-01/07-555, para. 7, see also ICC-01/04-01/07-502, para. 3.
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Current number of identified Potentially Exonerating (“PEXQO”) documents

2. Upon refining its PEXO and Rule 77 criteria and applying these new criteria to
the documents and numbers identified in its last report,” the Prosecution reduced
the number of PEXO documents to 72. Requests to obtain lifting of confidentiality
restrictions for all of these documents have previously been sent to the various

information providers.

Number of lifted identified PEXO documents

3. To date, the providers have lifted confidentiality restrictions for 6 of these

documents which have been disclosed to both Defence teams.8

Number of rejected identified PEXO documents

4. Lifting has been rejected for 20 of these documents by their providers and
analogous information has been previously disclosed to both Defence teams for
16 of them. For the remainder, the information contained therein cannot be
matched and the Prosecution is exploring with the providers the option of

submitting summaries of the PEXO material to the Judges.

Number of identified PEXO documents pending responses from providers

5. The Prosecution is still waiting for a response from the providers for 46 of the 72
documents identified as PEXO. To date, out of these 46 documents, 37 documents
with analogous information were disclosed to both Defence teams. For the
remainder, the information contained therein cannot be matched. The Prosecution
is seeking urgent responses from the providers. In the absence of such response
or should the response be negative, the Prosecution will explore the option of

providing summaries to the Judges.

7 1CC-01/04-01/07-502.
8 The Prosecution disclosed 5 as incriminatory material, and 1 as potentially exonerating material.
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Report on requests related to documents identified as being material to the
preparation of the Defence pursuant to Rule 77 of the Rules of Procedure and

Evidence
Current number of identified Rule 77 documents

6. Upon reviewing the content of PEXO and Rule 77 documents the number of

documents the Prosecution identified as Rule 77 is currently 127.°

Number of lifted identified Rule 77 documents

7. To date, the providers have lifted confidentiality restrictions for 16 documents
which have all been disclosed to both Defence teams. Requests to obtain lifting of
confidentiality restrictions for the remainder of these documents have been sent

to the various information providers.!

Number of rejected identified Rule 77 documents

8. Lifting has been rejected for 24 of the 127 documents by their providers.
Analogous information was disclosed to both Defence teams for all of these

documents.

Number of identified Rule 77 documents pending responses from providers

9. The Prosecution is still waiting for a response from the providers for 87 of these
127 documents. To date, out of these 87 documents, 73 documents with analogous
information have been previously disclosed to both Defence teams. For the
remainder, the information contained therein cannot be matched. The Prosecution

is seeking urgent responses from the providers. Should the response be negative

® The Prosecution indicated in its last report dated 23 May (ICC-01/04-01/07-502), that it had identified
94 documents as Rule 77 material, while in fact it had identified, at that time, 121 documents. Lifting
requests had been sent to the providers for 118 of these documents at the time of the last report.
Lifting requests will be sent to the providers. Additionnally, 6 documents previously identified as
PEXO were reclassified, following review, as R-77 material and for which lifting requests have been
previously sent.

10 See footnote 10 above. Lifting requests will be sent to the providers.
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or should there be no response, the Prosecution will explore the option of

providing summaries of the material.

,z/L/\__,’ (/ (/—E

(1 //"Fatou Bensouda, Deputy Prosecutor
. on behalf of
V' Luis Moreno-Ocampo, Prosecutor

Dated this 9th day of June 2008
At The Hague, The Netherlands
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