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1. Pursuant to the Single Judge’s Decision on Evidentiary Scope of the Confirmation
Hearing, Preventive Relocation and Disclosure under Article 67(2) of the Statute and
Rule 77 of the Rules,' the Defence for Germain Katanga (« Defence ») makes the
following observations. The Defence does not, at this moment, seek an order lifting of
the redactions in documents that the Prosecution has disclosed pursuant to Article
67(2) of the Rome Statute and Rule 77 of the Rules. Neither did the Defence, at

previous occasions, seek such an order from the Single Judge.

2. Nonetheless, the Defence wishes to state for the record that the fact that it has, thus
far, not sought an order to lift redactions in exculpatory materials or documents which
may be material for the preparation of the defence and is again not seeking such an
order within the present deadline set by the Single Judge, should be without prejudice

to the following considerations.

3. The Single Judge has previously clarified that the redactions would only have valid
legal effect for the confirmation phase.” Consequently, in the event that the charges are
confirmed, the redactions would no longer have legal effect. It would therefore be
necessary for the Prosecutor to either immediately disclose the unredacted version of
the material, or seek authorization from the Trial Chamber to maintain the redactions.
In this regard, the Appeals Chamber has recently confirmed that, “when seeking
redactions pursuant to rule 81(4), the Prosecutor may only redact information from
material and evidence that it must disclose to the Defence after obtaining authorisation

from the competent Chamber to do s0”.?

4. The Appeals Chamber has also stipulated that “even if it is determined that certain
information should not be disclosed, such determination should be kept under review
by the Pre-Trial Chamber. It may be necessary to disclose the withheld information
subsequently, should circumstances change. The Prosecutor should assist the Pre-Trial
Chamber in this regard by bringing to its attention factors that may cause it to

reconsider its ruling on nondisclosure.”

As such, there is an obligation on both the
Prosecution and the Pre-Trial Chamber to review, in an ongoing manner, whether the
redactions continue to be necessary, and if not, to disclose immediately the
information to the Defence, irrespective of whether the defence requested the lifting of

particular redactions within any of the deadlines set by the Single Judge.

' 1CC-01/04-01/07-423-Conf. A public redacted version was issued on 20 May 2008 (ICC-01/04-01/07-484).
2 ICC-01/04-01/07-484, pages. 6-7; ICC-01/04-01/07-483-Conf, p. 6-7.

3 ICC-01/04-01/07-475, at para 60.

* At para 73.
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5. The Defence may be interested in receiving non-redacted versions of the exculpatory
materials or documents which may be material for the preparation of the defence in
question, after the confirmation hearing, where the redacted information may be useful
for defence investigations during the time period from the cessation of the
confirmation hearing until when the Trial Chamber is formally seized of the case. It is
respectfully submitted that the present deadline for seeking the lifting of redactions
cannot be applied as a bar against any potential requests for seeking the lifting of the
same redactions after the confirmation hearing but before the Trial Chamber is sworn

in.

Respectfully submitted,

/ |
)

-

David HOOPER

Dated this 5™ June 2008

London
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