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1. Introduction

In an article concerning remedies for victims wflations of international humanitarian law,
the eminent jurist Professor Bassiouni remarks that

[bly honouring victims' rights to benefit from redies and reparation, the
international community expresses solidarity wiittins and reaffirms the principles
of accountability, justice and the rule of law. Bguising the rights of victims of

gross human rights violation is the most cruciapémative of our age. After all, we

may one day find ourselves in their place. In tlogeent words of John Donne: No
man is an island, entire of itself; every man igiece of the continent, a part of the
main ... Any man's death diminishes me because lirmlved in mankind, and

therefore never send to know for whom the bell

tolls; it tolls for thee ...

In this quest for universal solidarity, the Trusiné for Victims can excercise an instrumental
role in constructing effective bridges between pespand traumatised communities.
Nonetheless, such bridges must be establishearorahd lasting foundations, based on the

tenets of fair and impartial justice.

The Office of Public Counsel for the Defence (OP@PDbhus concerned that precipitous and
premature action in the complex arena of victimsaasce could, if not properly regulated,

jeopardise the overall mandate of the ICC to prenp#ace and reconciliation through the
issuance of impartial judicial findings, which d¢btough the cycle of propaganda and private

retribution.

2.Procedural History

1. On 24 January 2008, the Board of Directors of thesfTFund filed a notification
to the Pre-Trial Chamber concerning their intentomindertake specific activities

in the territory of the Democratic Republic of Con@RC).

2. In this connection, Regulation 50 of the Regulaiof the Trust Fund provides
that the Trust Fund may seize itself of activities the benefit of victims if “the
relevant Chamber of the Court has responded anchdtasvithin a period of 45
days of receiving such notification, informed theaBd in writing that a specified

1 M. Cherif Bassiouni, ‘International Recognition\dictims’ Rights’ (2006) 6 Hum Rts L Rev 203 at pg-29.
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activity or project, pursuant to rule 98, sub-rél®f the Rules of Procedure and
Evidence, would pre-determine any issue to be ohétexd by the Court, including
the determination of jurisdiction pursuant to deti@9, admissibility pursuant to
articles 17 and 18, or violate the presumptionnobcence pursuant to article 66,
or be prejudicial to or inconsistent with the righdf the accused and a fair and

impartial trial”.

3. On 5 February 2008, the Honourable Pre-Trial Chanid®ued a decision, in
which the Chamber noted that in “order for the Chamto respond to the
Notification, the Chamber requires additional imh@tion, including: the specific
places the activities will be pursued, the typesiciims the activities are intended
to benefit, and the particular crimes allegedlyiriglwithin the Court's jurisdiction

that the activities are intended to address”.

4. The Chamber therefore ordered the Trust Fund tomgulbhis additional
information to the Chamber in a confidential filinghich should also be notified
to the Prosecution and the OPCD.

5. The Chamber further ordered that the Prosecutidrtfzen OPCD would be entitled
to file observations concerning the proposed aatwiof the Trust Fund by 20
February 2008.

3. Insufficiency of additional information

6. The OPCD firstly submits that the additional infatn provided by the Trust
Fund does not fully comply with the order of thentdarable Pre-Trial Chamber.

7. Indeed, for reasons which will be delineated belthe, absence of specific details
significantly hampers the ability of the OPCD tdmiit meaningful observations
as to whether the activities of the Trust Fund dopte-determine any issues
before the Court, or would be prejudicial to ordnsistent with the rights of the

accused and a fair and impartial trial.

2 Decision on the time limit for the filing of obsetions on the Notification by the Board of Direst®f the
Trust Fund for Victims,|ICC-01/04-441.
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8. The OPCD therefore respectfully requests the HaatdarPre-Trial Chamber to
order the Trust Fund to file, on a confidential ibasnore detailed information
concerning the intermediaries utilised, the daieafion and nature of the alleged
crimes from which the beneficiaries allegedly stdte harm, and to provide the
Prosecution and the OPCD with an opportunity torstiobservations in light of

this information.

9. Pending the Chamber's determination of this requés OPCD respectfully
submits the following observations for the consadi®n of the Honourable Pre-
Trial Chamber.

4. Observations concer ning the proposed activities of the Trust Fund

10.The OPCD observes that whereas the criteria fornta@eagement of the Trust
Fund shall be established by the Assembly of Jeaieies, the actual principles
governing reparations (including restitution, comgetion, and rehabilitation)
shallbe established by the Codirt.

11. It is therefore the responsibility of the Coumgdanot the Trust Fund, to ascertain
the evidential threshold and criteria for repanadioThis also requires the Court to
exercise a level of judicial control over the digmment of funds from an entity,
which falls under the mandate and framework of Rmme Statute, in order to

ensure that these principles are complied with.

12.At this point in time, the Court has not had ocoasto define the principles
concerning reparations. The OPCD is therefore ameck that premature
authorisation of the activities of the Trust Funould predetermine any case-
related litigation concerning the principles goveg reparations, and create
unrealistic and unsustainable expectations conogrtiie outcome of reparation
proceedings before the Court. It could also reisuétn inconsistent application of

the principles concerning reparations.

13.In any case, the OPCD submits that at a minimumatttivities of the Trust Fund

should be guided by the following principles, whielne either expressly or

3 Article 75(1) of the Statute.
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implicitly required by the terms of regulation 56 the Regulations of the Trust

Fund:

- the jurisdictional and admissibility requirementsie ICC;

- the presumption of innocence and the principleeghlity (in accordance with
which the elements of crimes must be strictly carest);

- the fairness and impartiality of the proceedingliclv mandates that the Court
cannot appear to have prejudged any issues whighbméitigated before it in
the future; and

- the rights of future participants in the proceedirtgo a fair trial, in full
equality.

4.1 Jurisdiction and admissibility

14. The ICC is constructed on the idea that the pymasponsibility for providing an
effective remedy is vested in the State; the IC& @Gourt of last resort. In order to
trigger the competence of the Court, the OPCD stshthiat it is necessary to
establish that the alleged offences are not beingenotly investigated or
prosecuted by national authorities, or have nohbieally adjudicated by national
authorities.

15.In this connection, the OPCD observes that whenPifusecutor commences an
investigation pursuant to either article 13(a) 8(c), the Prosecutor is obliged to
notify all State Parties and those States whidtingainto account the information
available, would normally exercise jurisdiction otke crimes concerned. These
State Parties may then notify the Court that ihiestigating or has investigated
persons within its jurisdiction for these acts, arah request the Prosecutor to
defer its investigations.

16.The confidential annex to the Trust Fund filing$ers to areas which are not
necessarily the subject of a public investigatiortarrent prosecution before the
ICC> Hence, in light of the fact that the activitiestbe Trust Fund might be
occurring outside of the context of the actual pemings before the Court, it is

possible that State parties, which either couldase jurisdiction or are actively

* Article 18(2) of the Rome Statute.
® [Redacted]
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exercising jurisdiction over these alleged offenae not aware of the intended

activities of the Trust Fund.

17. It also follows that local courts (and defendaappearing before these Courts)
would not be aware of these activities, notwithdtag the possibility that the
beneficiaries of the assistance may be appearimgtassses in these proceedings.
This is particularly problematic given the factttludfering assistance to persons,
who allege that they have suffered from crimes]adistort national fact finding
inquiries, and the credibility of these personthdy were to testify before national

courts®

18.The OPCD submits that in accordance with the ma&ndhathe ICC to eliminate
impunity by acting as a guarantor that effectiveceedings will either be
launched at the national or international levekhbuld ensure that all activities

associated with the Court do not prejudice or perd@ne national proceedings.

19.1n this regard, Wierda and de Grieff have commetiatl
[I]t may be [...] complex to devise a way in which eV [Trust Fund for
Victims] could activate in respect of domestic g®dings without disturbing
the appropriate relationship between the Court @minestic proceedings as
regulated by the complementarity regime. Sincelguwithin the TFV are
likely to be limited in any case, the TFV should mssume additional
responsibilities and raise false expectations inspect of domestic

proceedings.

20.Finally, the OPCD submits that in light of the Ited funds available and the need
for the Trust Fund to give due regard to needsdif’arse range of alleged victims
in a non-discriminatory manner, the Trust Fund #thalso verify whether alleged
victims of the offences have already been compedsat will be compensated by

national authorities. [Redacted]

® This will be elaborated in further detail below.

" Marieke Wierda and Pablo de Greiff, ‘Reparationd ¢he International Criminal Court: A ProspectRele
for the Trust Fund for Victims’, published by thetdrnational Centre for Transitional Justice (aafali at
http://lwww.vrwg.org/Publications/02/ICTJ%20Trust%2Md%20Paper.pdf), at p13.
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21.1f the Trust Fund were to render assistance — alséinding that the State itself
was either unable or unwilling to render assistaicthese persons — the amount
provided would in fact result in a net financialisg for the State. Such indirect
financial assistance could undermine the appearaoiceimpartiality and
independence of the court vis-a-vis the State partyuestion, and the underlying

rationale of the complementarity schefne.

22.Finally, the OPCD observes that the jurisdiction the Court is further
circumscribed by the gravity and nature of thegate offences, and the temporal

and geographic location of the alleged offences.

23. It is not possible to assess these issues in aingfal and effective manner due
to the absence of any information concerning thirea date, or location of the

alleged offences (as will be addressed below).

24.1t is therefore not possible to ascertain thatatleged crimes occurred after July
2002, and in the territory of the DRC.

25.Moreover, in the absence of any information concgrrhow the Trust Fund
assessed whether the elements of the alleged effewere met, it cannot be
presumed that the threshold elements (gravity,texie of an international or
internal armed conflict, or the existence of a wsgeead or systematic attack
directed against a civilian population), which weutigger the jurisdiction and

admissibility of proceedings before the Court, hbgen met.

26.The Trust Fund has not submitted any formula aed, which were used to
verify factually and legally that the persons reoeg assistance suffered harm as

the result of a crime under the Rome Statute.

8 Reparations are often viewed as an incentive épsqns to participate in the judicial process (“ldwer, it
should be noted that while victim compensationoimistimes regarded as justice, it is also regardesdwsay of
inducing victims to participate in the process sot@ enhance successful prosecution”; M. CherifsRami,
‘International Recognition of Victims’ Rights’ (260 6 Hum Rts L Rev 203 at p. 2); For this reasoany
States impose the requirement that to obtain cosgtiEm, the alleged victim must first report thiegéd crime
to the relevant authorities (Green Paper, Compiemstd crime victimsCOM(2001) 536, 28 September 2001,
at section 5.6). In light of the fact that the rofethe ICC is to reinforce national proceeding$s important that
the assistance provided by the Trust Fund doestaththe momentum for domestic investigations.

° Regulation 42: The resources of the Trust Fundl $feafor the benefit of victims of crimes withirhe
jurisdiction of the Courtas defined in Rule 858f the Rules of Procedure and Evidence
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27.Indeed, the Trust Fund has not actually identifigdich specific crimes are alleged
to have occurred: the confidential annex simplgrefo broad categories of ‘war
crimes’ and ‘crimes against humanity’, and desailblee recipient victims in

tautological terms, such as ‘victimised groups’.
28.[Redacted]
29.[Redacted]

30.The OPCD is therefore concerned that the approftieorlrust Fund, apart from
being ultra vires may have the affect of watering down the grawthd strict
elements of the offences under the Rome Statute,canld create unrealistic
expectations concerning the role of the Court, dmel evidential and legal
standards required to ascertain responsibilitycfones under the Statute, and to

award reparations for these crimes.

4.2 Presumption of Innocence and the Principleaxfdlity

31.The OPCD submits that the public announcement odfécial entity associated
with the Court that it is providing funds to centgirojects which assist ‘victims’
of crimes within the jurisdiction of the Court, dduprejudice the outcome of

future proceedings relating to these alleged crithes

32. In this regard, the ICTY has held that a non gseeific statement issued by the
Registry that a crime base occurred could impacthenpotential fairness of the
proceedings against a defendant who may wish tteedige the existence of that

crime base as part of their defence strategy.

33.[Redacted]

10 gee for example, 'The Monitor', Journal of the Ifioa of the International Criminal Court, Issué 3
(available at_http://www.iccnow.org/documents/mor85_final.pdj, at p8: “In less than one year, André
Laperriere, the newly appointed executive direofdhe Trust Fund for Victims (TFV), has gotteng@mprojects

up and running: a rehabilitation program in Bukasouth Kivu, DRC for victims of rape [...]"

' Prosecutor v. Popopvic et al, Transcript of 26 d&har 2007 pages 9461-9465,
http://lwww.un.org/icty/transe88/070326ED.htm
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34.The OPCD further submits that the Regulations e ffrust Fund must be
interpreted and applied in accordance with theuBtadnd Rules, and in the event
of any inconsistency, the Statute and Rules shalail. In this connection, the
OPCD respectfully submits that the powers of thasfTiund under rule 98(5)
should be construed in a manner which is consistéhtrule 98 in its entirety. In
this regard, the term ‘victim’ is used in rule 98éhd (3) in the context of a post-
judgment assessment that the person meets thetidefiof victim under rule
85(a), in accordance with the standard of beyordaeable doubt. The OPCD
therefore submits that the term ‘victim’ in rule(S8 should also be construed in

this manner.

35.This is also consistent with the fact that the pevee the Trust Fund, under article
79, are set out in the Chapter titled ‘Penaltiesiich addresses the powers of the
Court subsequent to a judgment issued in accordaitbethe standard of beyond

reasonable douBt.

36.In this regard, the OPCD is aware that some obeehave strongly attested that
designating persons as victims as such does naicimgn the presumption of
innocence. For example, Donat-Cattin states thatdes “not agree with the
action as regarding as equal the presumption afcence of the accused/suspect
before conviction and the “putative” or “allegediats of victims who are not
recognised as such in judicial verdicts. Such alfgdism is unacceptable at least
for two reasons. The first is related to the ‘bigtal” event that victimised an
individual (i.e. a medically proved killing by artain weapon) which remains true
with or without a decision of conviction againsgigen perpetrator. The second is
represented by the reality of National judicialteyss that, on one side, fail to
prosecute and punish an impressive number of aitifazrimes, and on the other,
admit victims to public recognition and provide forechanisms to guarantee

appropriate forms of reparation, including civihepensation™*

12 See the Victims Rights Working Group, ‘Commentstba Draft Regulations of the ICC Trust Fund for
Victims’, February 2005, (available at http://wwwwg.org/Publications/01/VRWG _Feb2005.pdbages 9-10:
‘This recommendation (of permitting rehabilitatiomhere an investigation has commenced) has proved
particularly problematic for some States that heaised concerns that the Regulation is too broadthat the
Trust Fund should not conduct activities and prsjeturing an investigation or trial but only afeeconviction

has been delivered'.

13 D Donat-Cattin, ‘Protection of Victims and Witnes§ Commentary on the Rome Statute of the Intemnat
Criminal Court (Triffterer ed., 1999) fn 24 at 7@
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37.The OPCD respectfully observes that this staterfalstto take into consideration

the distinction between domestic (or ordinary) @&nand the crimes which fall
under the jurisdiction of the ICC. Whereas domestitnes can perhaps be
incontrovertibly established by forensic evidencéythe testimony of the victim,
whether an alleged event can be considered todoena under the Rome Statute
depends on a number of complex factors, such amtdetion of the perpetrator,
the nature of the armed conflict, the existenca pblicy or plan, an assessment as
to whether the area attacked was a legitimateanjlitarget or whether the person

attacked was a combatant.

38.The sheer scale of these inquires falls outsid@expertise of the Trust Furitl.
It would also fundamentally damage the credibibfythe Trust Fund if the Trial
Chamber were to subsequently rule that these all¢gstorical events’ either did

not occur, or do not meet the definition of crinoesler the Rome Statute.

39.The OPCD does however agree that it is possibleéhéoiTrial Chamber to rule that
a person or persons can be considered to be viafnesimes under the Rome
Statute, even if the accused is acquitted of respity for the act in question. In
such circumstances, rule 98(5) would operate tarenthat there are no lacunae in
terms of the right of victims who have been adjathd as such to an effective
remedy. However, it will only be apparent thatsitnecessary to have recourse to

rule 98(5) once the Chamber has rendered its judgme

40.Finally, the OPCD refers to the following obsereatf Professor BassiouH,
Up to this point there is no evidence in internagibor national law that there
is a right to compensation, reparations, and redresther than as a
consequence to the establishment of responsibiditythe harm produced.

Thus, the idealistic notion of providing compermatireparations, and redress

4 For this reason, United States courts have rejectaims under the Alien Torts Act concerning sesio
international crimes, such as genocide, which cabae@stablished through the testimony of a limitachber of
individuals: “Only individualized human rights aa$ against local government officials of the Pesple
Republic of China (PRC) for torture, cruel, inhumand degrading treatment, and arbitrary detentiothe
individual Falun Gong practitioners were justiciegbbroader claims of genocide and crimes againstanity
were non justiciable since they required findingsfacts beyond those to which individual Falun Gong
practitioners could competently testify and woutdbege the scope of the necessary factual inquidpé v. Qi,
349 F. Supp. 2d at para. 25.UN Human rights meshasiconcerning widespread and gross violationsiiofam
rights also require complainants to adduce evidemicat a pattern of gross violations exists: ‘Wkabuld
complaints under the 1503 procedure include?’ Mgpuw.un.or.th/ohchr/complaints/fag.html#compingtire

15 M. Cherif Bassiouni, ‘International Recognition\dictims’ Rights’ (2006) 6 Hum Rts L Rev 203 at p.2
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to a victim on the basis of human or social soligais not yet part of
mainstream legal thinking, particularly in connexti with criminal

proceedings. Instead, we find this notion of huraad social solidarity in
social legislation that provides assistance to thda need and includes
victims.

4.3 Fairness, impartiality, and integrity of theqeeedings

41.The Trust Fund has not adduced any transparemtriarias to how and why it
selected the projects in questiSnThis is particularly problematic since the
actions of the Trust Fund occur outside the contéxt case, which is impartially

adjudicated in accordance with the standard of heéyeasonable doubt.

42.At paragraph 27 of the Notification, the Trust Fustdtes that in order to assess
whether crimes within the jurisdiction of the Couvere committed, the Trust
Fund “analysed decisions taken by Pre-Trial Chanipas well as reports from
local, international NGOs and international orgatians which all concluded that
mass crimes within the jurisdiction of the Courvédeen committed after the 1
July 2002 on the territory of DRC”.

43.The OPCD firstly observes that the decisions of Rial Chamber | concerning
the existence of alleged offences within the teryitof the DRC are pending final
determination by the Trial Chamber. It is therefprejudicial to the outcome of
these proceedings to use these preliminary desisiam a basis for the

disbursement of funds.

44.1n terms of the Trust Fund’s reliance on MONUC mpothe OPCD observes that
MONUC reports and MONUC personnel have been relipodn to support
prosecution cases before the ICC. The credibility admissibility of the contents
of these reports and the testimony of the persamust ultimately be adjudicated
by the Trial Chamber. As such, reliance on infororatwithin these reports

appears to predetermine the outcome of the Chambetermination, and creates

8 The OPCD respectfully submits that the methodolsgl out at paragraph 26 of the Notification lattes

transparency and accountability required to trigiper disbursement of international funds in sucteasitive
and important area.
" At paragraph 27.
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the public perception that the Trust Fund supptirés Prosecution case against

these defendants.

45.In terms of the Trust Fund’s reliance on NGO reqoas repeatedly held by the
Human Rights Committee, in the absence of supmgpdiscuments, NGO reports
are not in themselves sufficiently reliable to bbsh personal harrtf. In addition,
reliance on particular NGO reports necessarily ive® an element of pre-

selection and partiality.

46.In the same manner that reports issued by MONUC b®ycontested in the
proceedings before the ICC, the findings and ptesghrtiality of NGOs are also
likely to be the subject of litigation before theugt. *°

47.1t is also possible that members of the local amérhnational NGOs, who are
responsible for implementing the projects of thestrFund, could participate in
the proceedings in the future as witnesses forPitwesecution. It is thus highly
inappropriate for the Trust Fund to provide moneypérsons or entities, whose

credibility might subsequently be an issue befbeGourt.

48.In terms of the criteria utilized to identify suile beneficiaries, the OPCD
observes that the conflict within the DRC was aldyanarred by inter-ethnic
strife: it is thus difficult to identify internalanflicts in which one side were purely

victimised for the entire duration of the conflict.

49. Accordingly, if the Trust Fund were to focus on atjzular ethnicity or area, it
could create the impression that entities assatiatth the Court are favouring or

rewarding one side or one view of the various dot]

18 Kouidis v. Greece, CPR/C/86/D/1070/2002 at pardsaiid 7.4; ZZ v Canada: .Z. (name withheld) v. &k
Communication No. 123/1998, U.N. Doc. CAT/C/26/D311998 (2001).

See also Article 56(4) of the African Charter onnivin and Peoples Rights (adopted June 27, 1981¢hwhi
stipulates that complaints before the African Cossinn can not be exclusively based on media repanis
Fact Sheet 7 Rev. 1 concerning the 1503 complgirdgsedure, “It is not sufficient to rely on mass diee
reports; specific evidence should be provided. Horts there must be reasonable grounds to infen fthe
material that the alleged pattern of gross human ghtsi  violations exists.”
http://lwww.unhchr.ch/html/menu6/2/fs7.htm).

19 As this Chamber is aware, the OPCD has previotefigrred to the fact that certain NGO intermedirie
involved in the article 68(3) application process/d associations with political parties, which apposed to
defendants appearing before the ICC — see parad@pdf the Request for the Single Judge to OrHer t
Production of Relevant Supporting DocumentatiorsBant to Regulation 86(2)(e), dated 31 August 2007.
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50.Finally, it is possible that recipients of assis&mrcould eventually be prosecuted
by either national courts or before the ICC, whimbuld further impugn the
credibility of the role of the ICC.

51.The OPCD is thus concerned that if entities assediaith the Court, such as the
Trust Fund, were wade in without weighing the comemces of providing
assistance to certain persons or verifying whether persons involved in the
assistance programmes could potentially be involvethe actual proceedings
before the Court, it could severely impact on tredibility of the Court, and the

perception of impartiality of the proceedings.

52.For these reasons, the Court and entities assdaiatie the Court should exercise
extreme caution in terms of both the persons ouggoof persons identified as
being suitable beneficiaries, and the intermedsaieolved in the compensation

process, and should publish transparent critema@ming the selection process.

4.4 The rights of future participants in the prodiems to a fair trial, in full
equality

53.The OPCD submits that if any of the beneficiariésth® Trust Fund were to
participate in the proceedings in the future aseeia withess or as an applicant for
participation under article 68(3), both the factiahe nature of the assistaffte

could be subject to disclosure obligations.

54.For example, the ad hoc Tribunals have held thatfétt that a witness has
received counseling, or benefited directly or indirectly from their t1a as a
witness or alleged victifi potentially impacts on their credibility, and asch,

falls under the Prosecutor’s disclosure obligations

% The confidential annex refers to the provisiomntér alia micro-credit assistance, and counseling.

21 Thus, in the Prosecutor v. Furundizja, the T@abmber “found that there had been serious misadnuu
the part of the Prosecution in breach of Rule 6@, that the Defence consequently was prejudicetielefore
ordered that the proceedings were to be re-opeméd io connection with the medical, psychological o
psychiatric treatment or counselling received bynass A after May 1993, and the Prosecution wasredito
disclose any other connected documents.” Trial dodmt of 10 December 1998, Prosecutor v. Anto
Furundzija, 1T-95-17/1, at para 22.

22 For example, in the Prosecutor v. Martic, witnsBd-079 “testified that after his lawyer had suggesthat
he contact the Tribunal to seek assistance withagydum, he was interviewed by the Prosecution, taatl he
was subsequently informed that the Prosecutionwditien a letter to the authorities of the stateevehhe
currently lives to ask that he be allowed to stagreé until he finishes testifying at the Tribun&"The
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55.The OPCD observes that whereas the merits and tveighese arguments must
be adjudicated by the Chamber seised of the acas#, it would be in the
interests of justice for the Prosecutor to be jpoaition to fulfill such disclosure

obligations should the need arise.

56.For these reasons, the OPCD respectfully submés ithorder to preserve the
rights of future participants (in particular, futulefence teams), it would be in the
interests of justice for the Chamber to order thesTFund to provide these details
in a confidentiakex parteregister to the Prosecution, which would thus &n#ie

Prosecution to fulfill future disclosure obligatsn

5. Relief Sought

57.1n light of the above submissions, the OPCD redplgtrequests the Honourable

Pre-Trial Chamber to:

- request the Trust Fund for Victims to provide, ocamfidential basis, more
detailed information concerning the intermediarigdlised, and the date,
location and nature of the alleged crimes from Wwhibe beneficiaries
allegedly suffered harm; and

- provide the Prosecution and the OPCD with an oppdst to submit
additional observations in light of this informatibefore rendering a decision

on this issue.

58.In the alternative, the OPCD respectfully requetsts Honourable Pre-Trial

Chamber to take into consideration the above obsens.

Prosecution “acknowledged that the evidence of ¥ggsnMM-079 should be “scrutinized with care” sifibe
said that he hoped to receive the assistance dD1H to remain in the country where he is reloc&tétiThe
Chamber ultimately concluded that in light of thesiatance provided to witness MM-079 and another
Prosecution witness, “there is significant doubtashe credibility of both witnesses”. The Chambeerefore
gave “weight only to the parts of their respectexddence which are corroborated by other eviden€eal
Judgment of 12 June 2007, at paras. 37-38, httpulwn.org/icty/martic/trialc/judgement/mar-
tcjud070612e.pdf.

See also Prosecutor v. Zigiranyirazo, Schedulimie®©— In Camera Hearing On Prosecutor’'s MotiorPEomit
Limited Disclosure Of Information Regarding Paynseitnd Benefits Provided To Witness Ade And His
Family Rules 66(C) And 68(D) Of The Rules Of Procedure Bvidence 19 January 2006; and Prosecutor v.
Bizimungu, Decision On Prosper Mugiraneza’'s Motion For Reco@fsAll Payments Made Directly Or
Indirectly To Witness D, 28 September 2006.
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Mr Xavier-Jean Keita
Principal Counsel of OPCD

Dated this Wednesday, the 20th of February 2008
At The Hague, The Netherlands
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