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l. BACKGROUND

1. In connection with its observations on the victinadplications for participation
submitted pursuant to rule 89 of tReles of Procedure and Evidericéye Office of Public
Counsel for the Defence (“the OPCD”) filed two regts on 28 and 31 August 2007 seeking

to obtain notification of certain documenits.

2. On 7 December 2007, the Single Judge of Pre-Tian@ber | issued thBecision on
the Requests of the OPCD on the Production of Bete$upporting Documentation
Pursuant to Regulation 86(2)(e) of the Regulatiohghe Courtand on the Disclosure of
Exculpatory Materials by the Prosecutfthe Decision of 7 December 2007”) by which she

rejected the said requests.

3. On 13 December 2007, the OPCD filed the “Requedtefve to appeal the ‘Decision
on the request of the OPCBn the Production of Relevant Supporting Documdoriat
Pursuantto Regulation 86(2)(e) of the Regulations of theu€@nd on the Disclosure of

Exculpatory Materials by the Prosecutot”.

4, On 24 December 2007, the Single Judge of Pre-Ofi@mber | issued thiBécision
sur les demandes de participation & la procédurpodéesdans le cadre de I'enquéte en
République démocratique du Congo par a/0004/06 &®0GH/06, a/0016/06 a
a/0063/06, a/0071/06 & a/0080/06 et a/0105/06 @1@3/06 a a/0110/06, a/0188/06,
a/0128/06 a a/0162/06, a/0199/06, a/0203/06, a/0X%/0214/06, a/0220/06 & a/0222/06,

! SeeDécision autorisant le dép6t d'observations surdemandes de participation & la procédure a/0004106
a/0009/06, a/0016/06 & a/0063/06 et a/0071(®Ee-Trial Chamber 1), ICC-01/04-228, 22 Septend@6; the
Décision autorisant le dépdt d'observations sur desnandes de participation a la procédure a/0072#06
a/0080/06 et a/0105/0@re-Trial Chamber 1), ICC-01/04-241, 29 Septemd@06; theDecision authorising
the filing of observations on applications for peipation in the proceedingdre-Trial Chamber 1), ICC-01/04-
329-tENG, 23 May 2007; thBecision on the time limit to submit observatiomsapplications a/0163/06 to
a/0187/06 for participation as victim@re-Trial Chamber 1), ICC-01/04-375 and tBeder concerning the
transmission of further information on victims' &ipations (Pre-Trial Chamber ), ICC-01/04-376, 24 August
2007.

% See “Request for Single Judge to order the Prosetm disclose exculpatory materials”, ICC-01/0283and
ICC-01/04-378-Conf-Exp-AnxA and AnxB, 28 August Z08nd the “Request for the Single Judge to order th
production of relevant supporting documentationspant to Regulation 86(2)(e)”, ICC-01/04-381-Confla
ICC-01/04-381-Conf-AnxA, AnxB and AnxC, 31 Augu€(7.

% SeeDecision on the Requests of the OPCD on the Praztuct Relevant Supporting Documentation Pursuant
to Regulation 86(2)(e) of the Regulations of then€and on the Disclosure of Exculpatory Materials he t
Prosecutor(Pre-Trial Chamber [), ICC-01/04-417, 7 Decemk@d2

* See “Request for leave to appeal the "Decisiorthenrequest of the OPCBn the Production of Relevant
Supporting Documentation Pursuart Regulation 86(2)(e) of the Regulations of theu@ocand on the
Disclosure of Exculpatory Materials by the Prosecut, ICC-01/04-419, 13 December 2007.
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a/0224/06, a/0227/06 a a/0230/06, a/0234/06 a B0X3, a/0240/06, a/0225/06, a/0226/06,
a/0231/06 & a/0233/06, a/0237/06 & a/0239/06 & 41036 & a/0250/06 by which she
granted the status of victim participating in thleqeedings in the situation in the Democratic
Republic of the Conganter alia, to a/0007/06, a/0008/06, a/0022/06 to a/0024(1)26/06,
a/0030/06, a/0033/06, a/0040/06, a/0041/06, a/0B8464/0072/06, a/0128/06 to a/0141/06,
a/0145/06 to a/0147/06, a/0149/06, a/0151/06, 2085 a/0161/06, a/0162/06 and a/0209/06
and ordered the Registrar to appoint the OPCV “[NSAATION:] as legal representative
for the purpose of providing help and assistancth&épersons who have been granted victim

status until these persons choose a legal reprasieator the Court assigns ché

5. On 8 January 2008, the Head of the Division of itistand Counsel, on behalf of the
Registrar and pursuant to the order of the Singtiyd, appointed the Principal Counsel of
the Office as the Legal Representative of the wmistauthorised to participate and who had no
representation. The said letter of appointment fled in the record of the situation on 8
January 2008.

6. On 23 January 2008, the Single Judge of Pre-Ti@n@er | issued thBecision on
Request for leave to appeal the ‘Decision on thguRsts of the OPCD on the Production of
Relevant Supporting Documentation Pursuant to Regul 86(2)(e) of the Regulations of
the Court and on the Disclosure of Exculpatory NMats by the Prosecutof (“the Decision

of 23 January 2008”) by which she granted the OR€dve to appeal the Decision of 7
December 2007 in relation to the following issue:

® SeeDécision sur les demandes de participation a lacprure déposéedans le cadre de I'enquéte en
République démocratique du Congo par a/0004/0808@8/06, a/0016/06 & a/0063/06, a/0071/06 & a/0BO
et a/0105/06 & a/0105/06 a a/0110/06, a/0188/06,128/06 & a/0162/06, a/0199/06, a/0203/06, a/0289/0
a/0214/06, a/0220/06 a a/0222/06, a/0224/06, a/0@27a a/0230/06, a/0234/06 & a/0236/06, a/0240/06,
a/0225/06, a/0226/06, a/0231/06 a a/0233/06, a/0X37a a/0239/06 & a/0241/06 a a/0250/QBre-Trial
Chamber 1), ICC-01/04-423, 24 December 2007. Sge @brrigendum to that decision, ICC-01/04-423-Corr
31 January 2008.

® Ibid., p. 58.

" See Enregistrement de la désignation du Bureau du dbrmeblic pour les victimes en qualité de
représentant lIégal conformément a la décision d€hambre préliminaire | en date du 24 décembre 2007
ICC-01/04-431, 8 January 2008. The appointment @ascvictims a/0007/06, a/0008/06, a/0022/06, 285,
a/0024/06, a/0026/06, a/0030/06, a/0033/06, a/0B4@/0041/06, a/0046/06, a/0072/06, a/0128/060b44/06,
a/0145/06 to a/0147/06, a/0149/06, a/0151/06, &/08B5a/0161/06, a/0162/06 and a/0209/06.

8 SeeDecision on Request for leave to appeal the "Denisin the Requests of the OPCD on the Production of
Relevant Supporting Documentation Pursuant to Regul 86(2)(e) of the Regulations of the Court andhe
Disclosure of Exculpatory Materials by the ProsecutPre-Trial Chamber 1), ICC-01/04-438, 23 Januad9&
(“the Decision of 23 January 2008").
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whether article 68(3) of the Statute can be inttgu as providing for a ‘procedural status of
victim’ at the investigation stage of a situatiomdahe pre-trial stage of a case; and (i) if so,
whether rule 89 of the Rules and regulation 86hef Regulations provide for an application
process which only aims to grant the procedurauistaf victim and is thus distinct and separate
from the determination of the procedural rightaelted to such status; and what are the specific
procedural features of the application procesq#)af not, how applications for participation at

the investigation stage of a situation and thetpaéstage of a case must be dealt with

7. On 4 February 2008, the OPCD filed the “OPCD appeief on the ‘Decision on the
Requests of the OPCD on the Production of ReleSapporting Documentation Pursuant to
Regulation 86(2)(e) of the Regulations of the Camt on the Disclosure of Exculpatory
Materials by the Prosecutor®.

8. On 6 February 2008, the Office filed the “Requestrf the OPCV Acting as Legal
Representative for Clarifications on Victim Papaiion in the Interlocutory Appeal filed by
the OPCD under article 81(2)(d) of the Rome Stafitim which the Office stated that,
pursuant to regulation 24(2) of thieegulations of the Couyrtthe victims authorised to
participate in the proceedings could file a respawsthe appeal taken by the OPCD, and, in
the alternative, requested the Appeals Chambepdoify the procedure to be followed for

the purpose of participating in the said appeal.

9. On 13 February 2008, the Appeals Chamber issued#wsion of the Appeals
Chamber on the OPCV's request for clarification d@hd legal representative's request for
extension of time and Order of the Appeals Charobethe date of filing of applications for
participation and on the time of the filing of thesponse thereto by the OPCD and the
Prosecutot? (“the Decision of 13 February 2008”), by whichdismissed the request for
clarifications filed by the OPCV on 6 February 2088 ordered the filing, no later than 21
February 2008, of the applications for participatio the said interlocutory appeal.

° Ibid, p. 8.

12 See “OPCD appeal brief on the "Decision on the URets of the OPCD on the Production of Relevant
Supporting Documentation Pursuant to Regulation2§6j of the Regulations of the Court and on the
Disclosure of Exculpatory Materials by the Prosecut, ICC-01/04-440, 4 February 2008.

! See “Request from the OPCV Acting as Legal Repitesiee for Clarifications on Victim Participatian the
Interlocutory Appeal filed by the OPCD under adi@1(2) of the Rome Statute”, ICC-01/04-442-tENG, 6
February 2008.

12 seeDecision of the Appeals Chamber on the OPCV's retqfiee clarification and the legal representative's
request for extension of time and Order of the Appé&hamber on the date of filing of applicatiomms f
participation and on the time of the filing of thesponse thereto by the OPCD and the Prosec{#ppeals
Chamber), ICC-01/04-450, 13 February 2008 (the f8lex of 13 February 2008”).
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10. Inits Decision of 13 February 2008, the Appealsa@ber indicated that applications
for participation in the interlocutory appeal hadinclude a statement specifying how the
personal interests of the victims were affectedtihy said appeal, explaining why the
presentation of their views and concerns would fq@@priate at this stage and showing that

such participation would not be prejudicial to ecansistent with the rights of the Deferice.

11. The Office observes that the circumstances of &@®4to a/0052/06, the review of
whose applications was suspended by the SingleeJafigPre-Trial Chamberf, must be
clarified at this stage. Indeed, Pre-Trial Chambeonsidered that by their statements,
Applicants a/0047/06, a/0048/06, a/0049/06, a/0060/a/0051/06 and a/0052/06 have
provided sufficient evidence to satisfy the Coliat there are reasonable grounds to believe
that they suffered emotional and physical harm tueheir enlistment in the Union des
Patriotes Congolais (“UPC”) militia; that, in addion, the applicants have provided
sufficient evidence to satisfy the Chamber thatettzge reasonable grounds to believe that
they suffered harm as a result of the crimes gih fo the warrant of arrest issued against
Thomas Lubanga Dyito'® The Chamber nevertheless held thgrahting Applicants
a/0047/06 to a/0052/06 the status of victims withnding to participate would be
inappropriate at this particular stage in the preckngs [the confirmation hearing]*
Accordingly, for the purpose of this interlocutoappeal, the Office is of the opinion that
a/0047/06, a/0048/06, a/0049/06, a/0050/06, a/@@and a/0052/06 fatle factounder the

present application for participation.

12.  Accordingly, the Principal Counsel of the OfficéetLegal Representative of the

victims authorised to participate in the proceeding the situation in the Democratic

Republic of the Congo a/0007/06, a/0008/06, a/MR26 a/0024/06, a/0026/06, a/0030/06,
a/0033/06, a/0040/06, a/0041/06, a/0046/06, a/0672/0128/06 to a/0141/06, a/0145/06 to
a/0147/06, a/0149/06, a/0151/06, a/0152/06, a/086H/0162/06 and a/0209/06 as well as
a/0047/06 to a/0052/06 (“the Victims”), respecyububmits to the Appeals Chamber a
request for the victims whom she is representingaudicipate in the appeal of 4 February
2008 against the Decision of 7 December 2007.

3 bid., p. 3.

14 See Corrigendum to the Decision of 24 Decembe? 20@pra note 5, para. 144 and p. 58.

15 SeeDecision on applications for participation in praedings a/0004/06 to a/0009/06, a/0016/06, a/0063/06
a/0071/06 to a/0080/06 and a/0105/06 in the cas@tod Prosecutor v. Thomas Lubanga DyiRre-Trial
Chamber 1). ICC-01/04-01/06-601-tENG, 20 Octobed&®. 10.

% 1pbid., p. 11.
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. SUBMISSIONS FOR PARTICIPATION IN THE APPEAL OF 4 FEBRUARY
2008

13. The Office observes first and foremost that theiflen of 13 February 2008 is
consistent with previous decisions of the Appeaiai@ber, since the same conditions were
required on 13 February 2007 in respect of victiamtipipation in an interlocutory appeal
taken under article 82(1)(b) of tiRome Statut¥’

14. Pursuant to the Appeals Chamber’'s decision of 1Brugey of 2008, the Office

responds successively to the following questiof$:hpw are the personal interests of the
victims affected by that appeal? (2) why is thespreation of their views and concerns
appropriate at this stage? and (3) why is suchggaation not prejudicial to or inconsistent

with the rights of the Defence?

1. The personal interests of the victims are affected by the appeal of 4 February
2008

15. The Office submits that the victims’ interest inrgpapating in this interlocutory
appeal is obvious to the extent that the applicat@de by the OPCD clearly seeks to deny
to the victims their right to participate at theestigation stage in a situation by proposing a
regime which is different from that set forth irticle 68(3) of theRome Statuteand which
does not involve granting the applicants the pracaldstatus of victim. Thus, if the Appeals
Chamber were to allow the OPCD’s appeal, the vietimould, as a result, be deprived of all
the procedural rights flowing from the status geanto them under article 68(3) of tReme
Statute In particular, the victims will no longer be alik® present their views and concerns
and [...] to file material pertaining to the ongajrinvestigatiof '® to participate in specific
proceedings initiated by the Chamber under artibl&8) and article 57(3)(c) of thiRome
Statuteinitiated by the Office of the Prosecutor or by thefencé? nor to request the Pre-

Trial Chamber to order specific measuf®mdeed, victim participation in a situation cannot

" SeeJudgment on the appeal of Mr. Thomas Lubanga Daijainst the decision of Pre-Trial Chamber |
entitled "Décision sur la demande de mise en léerbvisoire de Thomas Lubanga Dyil@ppeals Chamber),
ICC-01/04-01/06-824, 13 February 2007.

18 SeeDecision on the Applications for Participation imet Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4,
VPRS 5 and VPRS (public redacted version) (Pre-Trial Chamber QCH01/04-101-tENG, 17 January 2006,
paras. 73-74 and p. 42.

9bid, paras. 73-74.

20 |pid, paras. 75, and p. 42.
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be effective without explicit recognition of thgirocedural status under article 68 of the

Rome Statute

16.  Moreover, the issue on the basis of which leavagpeal was granted (the “Issue
under Appeal”) as set out by the Single Judge in dexision of 23 January 2008 is

considerably broader than the issue outlined ifGRED application of 13 December 2607

and thus further calls into question the victimgjhts. Indeed, the OPCD restricted its
guestions to the existence of two distinct proceduconcerning, on the one hand, the
applications for participation as such and, on tteer hand, the determination of the
modalities of participation at various stages oé throceedings? The Single Judge

reformulated this issue by elaborating upon andreding it to the issue of the existence of a
procedural status of victim (at the investigatitege of a situation and at the pre-trial stage
of a case) and to the issue of the existence thdibjectives between the applications for

participation and the procedural rights attacheddtm status™

17. In this respect, the Office also notes that the DR€stricted its request to the
situation stage and that broadening the Issue ulydpeal at the pre-trial stage of a case is
beyond the jurisdiction of the Single Judge inphesent matter. Hence, the personal interests
of the victims are affected even more by the outaithe appellate proceedings as a result
of the broadening of the Issue under Appeal, irsafathe Appeals Chamber’s decision on
the matter may affect the procedural rights assediaith the recognition of their status by

the Single Judge of Pre-Trial Chamber I.

18.  Futhermore, the Office recalls that, in accordanitke the Court’s previous decisions,
“the personal interests of victims are affectedanegal at the investigation stage, since the

participation of victims at this stage can serveckarify the facts, to punish the perpetrators

2L See “Request for leave to appeal the "Decisiorthenrequest of the OPCD on the Production of Refeva
Supporting Documentation Pursuant to Regulation2§6j of the Regulations of the Court and on the
Disclosure of Exculpatory Materials by the Prosecut, supra, note 4, para. 22: “The OPCD respectfully
submits that the decision of the Honourable Sidgiége raises the following appealable issues: tiveinghe
application process is a distinct procedure, utedlato the modalities of participation or the crali
proceedings before the Court, which is not perregugicial to the Defence; and - whether the Chanidenly
obliged to provide the Prosecution and the Defemitle copies of the applications, and is thus ndigetd to
provide or order the applicants to provide inforimatextrinsic to the applications themselves”.

2 |bid., paras. 22, 25-38 and 56.

% See Decision of 23 January 2088pra,footnote 8, p. 8.
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of crimes and to request reparations for the hauffesed.?* Moreover, this is settled case
law before Pre-Trial Chamber I, which has, in tumeen adopted by Pre-Trial Chamber II,
which established identical principles in the sirin Ugand&® It follows that the personal
interests of the victims are affected in generabihproceedings in connection with the
investigation in a situation. Thus, the persontdriests of the victims are also affected by an
interlocutory appeal, if any, since it would resfibm an issue raised in a proceeding in

which the victims were authorised to participatéhia first instancé®

2. The participation of the victimsin the appeal of 4 February 2008 is appropriate

19. The Office submits that the participation of thectfns in the interlocutory appeal
taken by the OPCD is appropriate insofar as theooné of the proceedings, given the
formulation of the Issue under Appeal, is likely daectly affect their status and their

procedural rights.

20. The Office also recalls that, following the Courtjsrevious decisions, the
investigation stage in a situation is an approprigtage of the proceedings for the
participation of victims pursuant to article 68¢#)the Rome Statut&’ It follows, therefore,
that the participation of victims in any interloont appeal against decisions made at the
investigation stage must also be considered toppeoariate. Indeed, the Victims shoul,

fortiori, be authorised to participate in an interlocutoppeal arising from a decision

4 SeeDecision on the Applications for Participation tine Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4,
VPRS 5 and VPRS $upra,footnote 18 para. 63.

% |bid. See alsdecision on victims' applications for participatioa/0010/06, a/0064/06 to a/0070/06,
a/0081/06 to a/0104/06 and a/0111/06 to a/0127(@8e-Trial Chamber II), ICC-02/04-101, 10 Augu$02,
paras. 7-10 and 84. Finally, sBecision on the Applications for Participation inet Proceedings of Applicants
a/0011/06 to a/0015/06, a/0021/07, a/0023{07&/0033/07 and a/0035/07 to a/0038/#e-Trial Chamber ),
ICC-02/05-111-Corr, 14 December 2007, para. 1, p. 6

% The Office also recalls here tBéssenting Opinion of Judge Sang-Hyun Song Reggritia Participation of
Victimsannexed to théudgment on the appeal of Mr. Thomas Lubanga aginst the decision of Pre-Trial
Chamber | entitled “Décision sur la demande de mése liberté provisoire de Thomas Lubanga Dyilo
(Appeals Chamber), ICC-01/04-01/06-824, 13 Febr297, in particular, paras. 3, 4, 6, and 7. By wéy
example, see para. Bid: “In my view, no application by the victims is neaegdo file a response to the
document in support of the appeal in appeals prdicess pursuant to article 82(1)(b) of the Statyimvided
that the victims in question have participatedtia proceedings that gave rise to the apgeal.

27 See Decision of 24 December 2007 and the Corrignttd the said Decisiosupra,footnote 5, para. 5; the
Decision on the Requests of the OPCD on the Pramluctf Relevant Supporting Documentation Pursuant t
Regulation 86(2)(e) of Regulations of the Court am the Disclosure of Exculpatory Materials by the
Prosecutor(Pre-Trial Chamber 1), ICC-02/05-110, 3 Decemb@0?, para. 2 and the Decision of 7 December
2007, supra, footnote 3, para. 2. See al&ecision on victims' applications for participatioa/0010/06,
a/0064/06 to a/0070/06, a/0081/06 to a/0104/06 af@l11/06 to a/0127/Q&upra, footnote 25, paras. 7-10
and 84 and th®ecision on the Applications for Participation inet Proceedings of VPRS 1, VPRS 2, VPRS 3,
VPRS 4, VPRS 5 and VPRS@pra,footnote 18, para. 63.
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rendered by the Pre-Trial Chamber in connectioh Wie same situation, especially because

the instant interlocutory appeal concerns an iggeh directly affects their interests.

21. Lastly, the participation of the victims in theenibcutory appeal taken by the OPCD
is appropriate insofar as it meets the requiremeintise victims’ right to be heard pursuant to
article 68(3) of theRome Statutdndeed, a review of all of the articles and rujeserning
the participation of victims in proceedings befatee Court clearly shows that their
participation is not restricted to specific stagesl hence is possible at all stages of the

proceeding$®

22.  Moreover, the participation of victims in the irterutory appeal taken by the OPCD
fits precisely the requirements of a fair trialsafiar as their participation would enable the
interests of the victims — the persons primarifgetied by the outcome of this appeal — to be

taken into account objectively and in depth.

23.  Furthermore, the Office recalls the possibility tbe Prosecutor and the Defence to
file a responsetd any document filed by any participant in theggsursuant to regulation
24(1) of theRegulations of the CourHence, the appropriateness of the participatiothe

victims in this interlocutory appeal is guarantdégdhe restrictions placed upon it.

24.  Lastly, the Office supports the OPCD’s observatioat the United Nations Human
Rights Committee has concluded that if certain @docal safeguards are necessary to
guarantee a right, the human rights protectionshvhre applicable to achieve the anticipated
result applya fortiori to the proceedings leading to that regdifhus, victims’' rights
guaranteed by the Statute must be exercised e#égtiand the applicable safeguards shall

consist of the procedural rights granted to thdimie themselves. In the instant case, this

28 See proposals from France, UN Doc. PCNICC/1999DP February 1999, p. 7. See also the proposal fro
Costa Rica, UN Doc. PCNICC/1999/WGRPE/DP.3, 24 &aty 1999, and the proposal from Colombia, UN
Doc. PCNICC/1999/WGRPE/DP.37, 10 August 1999. Faéew of the preparatory work, see BITTI (G.) and
FRIMAN (H.), “Participation of Victims in the Proeeings”, in LEE (R.S.) (ed.)The International Criminal
Court: Elements of Crimes and Rules of Procedureé Buidence Transnational Publishers, Inc. New York,
2001, pp. 456-474.

29 See “General Comment 29 on States of Emergendiclé\#)”, CCPR/C/21/Rev.1/Add.11, 31 August 2001,
para. 15. See also “Request for leave to appedDieision on the request of the OP@D the Production of
Relevant Supporting Documentation PursuariRegulation 86(2)(e) of the Regulations of thei@and on the
Disclosure of Exculpatory Materials by the Proseclt supra,footnote 4, para. 31.The OPCD observes in
this regard that the United Nations Human Rightsnfdttee has concluded that if certain procedural
safeguards are necessary to secure an ultimatd,righn the human rights protections applicabléh® result,
apply to the procedure itsélf
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translates, in particular, into the opportunityeséfd to the victims to present their views and
concerns with regard to proceedings which ensuectlyr from their applications for
participation, and, hence, into the opportunity ehhshould be offered to them to participate

in the interlocutory appeal taken by the OPCD.

3. The participation of the victims in the appeal of 4 February 2008 is not
inconsistent with or prejudicial to therights of the Defence

25.  Firstly, the Office is of the opinion that protexti of the rights of the Defence is a
fundamental principle, without which the integritf criminal proceedings could not be

safeguarded and justice could not be done.

26. The Office notes that the participation of victimsproceedings before the Court is

not in itself liable to affect the rights of the iéace. Indeed, as Judge Blattmann emphasised:

[Bloth the rights of victims and that of the acadisere amply protected under the Statute.
Further, many major legal systems are able to pweate victims' participation into their

proceedings while ensuring the rights of the acdtséoth a fair and expeditious proceed?ﬂg

27.  Inthis respect, the Office also notes thatDeelaration of Basic Principles of Justice
for Victims of Crime and Abuse of Powadopted by the United Nations General Assembly
on 29 November 1985 spells out the principle ofims’ access to justice and their right to
fair treatment’

28.  Furthermore, the Office recalls that the role aftimis should not be confused with
that of the Prosecution. Hence, the participatibwictims in the instant interlocutory appeal
simply concerns the effective exercise of the sgiranted to them in tHeRome Statutand

therefore does not affect the rights of the Defence

29.  Furthermore, the participation of the victims instinterlocutory appeal would be

neither inconsistent with nor prejudicial to thghts of the Defence, since under regulation

%0 See Separate and Dissenting Opinion of Judge Riaténann within theDecision on victims' participation
(Trial Chamber I)ICC-01/04-01/06-1119, para. 26, p. 58. See #sb, footnote 127

51 See United Nations General Assembly resolution3410f 29 November 1985, available at:
http://www?2.ohchr.org/english/law/victims.htrprinciples 4 to 7.
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24(1) of theRegulations of the Couthe Defence may file a response to any document tha
would be filed by the applicants as a redtilt.

30. Moreover, the Office submits that the participatafrvictims is an integral part of the
concept of a fair and impartial trial, since itagpressly embodied in the Court’s texts.
Furthermore, this right granted to victims is cetent with international human rights law
and is recognised in many national systems. Comselyy the equilibrium within criminal
trials would not be affected by the participatioihvictims. On the contrary, taking their
interests into account constitutes one of the dautry factors in balancing the proceedings,
especially because the proceedings concern a iviolatf the fundamental rights of the
victims themselve&® Hence, the participation of the victims in thigeiocutory appeal

would not prejudice the interests of the Defefice.

Accor dingly, the Office submits that the personal interests of Victims a/0007/06, s2008,
a/0022/06 to a/0024/06, a/0026/06, a/0030/06, &0B3 a/0040/06, a/0041/06, a/0046/06,
a/0072/06, a/0128/06 to a/0141/06, a/0145/06 th4al®6, a/0149/06, a/0151/06, a/0152/06,
a/0161/06, a/0162/06 and a/0209/06 as well as @064to a/0052/06 are affected by the
instant interlocutory appeal, that the presentatwdntheir views and concerns appears
appropriate at this stage, and that such participats neither inconsistent with nor
prejudicial to the rights of the Defence. Accordinghe Principal Counsel of the Office of
Public Counsel for Victims respectfully requests tkppeals Chamber to allow the Victims’
request and, consequently, to grant them the tigparticipate in the OPCD’s appeal against
the decision of the Single Judge of Pre-Trial Chamlof 7 December 2007.

The Principal Counsel also requests the AppealsnBbato set a time limit for the filing of

the response to the document filed in support ®fapeal taken by the OPCD on 4 February

%2 Seesupra,para. 23.

¥ See “Response of the Legal Representatives ofmWscto the Prosecution’s Application and the OPCD’s
Request for Leave to Appeal the ‘Decision on thepligations for Participation in the Proceedings of
Applicants a/0011/06 to a/0015/06, a/0021/07, a/0@2 to a/003/07 and a/0035/07 to a/0038/07"", ICXZO5-
116, 17 December 2007, para. 30, pp. 9-10.

3 See DONAT-CATTIN (D.), “Article 68", in TRIFFTERERO.) (ed.),Commentary on the Rome Statute of
the International Criminal Court, Observers’ Notésticle by Article Nomos Verl. Ges., Baden-Baden, 1999,
pp. 876-877: The victims’ genuine wish is that the truth be klished and the case solvdd..] The second
[concept of due process for defendastfair trial, which is comprehensive of, but tiatited to, the respect for
all the rights of the suspect/accused; it meanstalje justice for defendants, victims and interoaal society

as such, the foundation of all procedural normshef Statute.”
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2008, and requests leave to participate in theitgsrif any, that will be held by the
Chamber to consider this appeal.

[signed]

M s Paolina M assidda
Principal Counsel
Office of Public Counsd for Victims

Dated this 21 February 2008

At Genoa, Italy
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