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1. Procedural History

1. On 4 February 2008, the Office of Public Counseltfe Defence (OPCD) filed the
“Appeal Brief on the ‘Decision on the Requests lé OPCD on the Production of
Relevant Supporting Documentation Pursuant to Reigul 86(2)(e) of the
Regulations of the Court and on the Disclosure wtulpatory Materials by the
Prosecutor™

2. On 13 February 2008 the Office of Public CounselVYactims (OPCV), acting on
behalf of the Legal Representatives of the allegetims, filed the “Request of the
Legal Representatives for Clarifications on VictiRarticipation in the Interlocutory
Appeal filed by the OPCD under article 81(2)(d}fé Rome Statute®.

3. On 15 February 2008 the Prosecutor filed the “Respdo OPCD’s Appeal Brief on
the ‘Decision on the Requests of the OPCD on tlelditition of Relevant Supporting
Documentation Pursuant to Regulation 86(2)(e) efRiegulations of the Court and on
the and Disclosure of Potentially Exculpatory MeteT 3

4. On 15 February 2008 the Legal Representatives efalleged victims filed the
“Response to the ‘OPCD appeal brief on the ‘Deaqisia the Requests of the OPCD
on the Production of Relevant Supporting DocuménaPursuant to Regulation
86(2)(e) of the Regulations of the Court and on Disclosure of Exculpatory
Materials by the Prosecutor’ and Alternative RegdiesPermission to Participate in
the Appeal™

5. On 18 February 2008 the OPCD filed the “Appeal Boe the ‘The Decision on the
Application for Participation in the ProceedingsAgplicant a/0011/06 to a/0015/06,
a/0021/07, a/0023/07 to a/0033/07 and a/0035/@70©38/07"">

6. On 28 February 2008 the Appeals Chamber issued'Deeision on the OPCV's
request for clarification and Order of the Appe@lbamber on the date of filing
of applications for participation and on the tinfetlee filing of the responses thereto
by the OPCD and the Prosecutbrin relation to the OPCD’s appeal brief of 4
February, in which it rejected both the requestdarifications by the OPCV and the
response of Legal Representatives of the allegettng, and ordered that applications

for participation in the appeal were to be filedXfy March 2008 and, further, that the

11cCc-02/05-1109.
21CC-02/05-122.
31CC-02/05-123.
41CC-02/05-124.
51CC-02/05-126.
51CC-02/05-129.
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OPCD and the Prosecutor could file, by 20 March8@0consolidated response to all
applications received.

7. On 29 February 2008 the Prosecution filed the “Rasp to OPCD’s Document in
Support of Appeal against the 6 December 2007 Rerion the Victims’
Applications for Participation in the Proceedindsh relation to the OPCD’s appeal
brief of 18 February.

8. On 29 February 2008, the Appeals Chamber issuetttaer on the date of filing of
applications for participation and on the time loé filing of the responses thereto by
the OPCD and the Prosecut8iit) relation to the OPCD’s appeal brief of 18 Feliyy
in which it ordered that applications for partidipa in the appeal were to be filed by
10 March 2008 and, further, that the OPCD and tiesdtutor could file, by 20 March
2008, a response to all applications received.

9. On 10 March 2008, the Legal Representatives oalleged victims filed the “Request
of Victims a/001106 to a/0015/06, a/0021/07, a/0023/07 to a/003ay a/0035/07
to a/0038/07 to Participate in the Interlocutoryp@pls of the Office of the Prosecutor
and the Office of Public Counsel for the Defente”.

10.The request was evidently received by ICC Court &gment at 4.48pm on 10
March 2008. The application itself does not cantaiy explanation as to the reasons
for the delay, nor was it preceded or succeeded Bquest for an extension of the
time limit. The application was notified to the pas on 11 March 2008 at 6.18pm,
thereby depriving the parties of one day’s respdiree. The OPCD is, however,
aware of the difficulties faced by external couresetl submits that the filing should
not be dismissed for this reason alone. From aralgguwf arms perspective, the
OPCD further submits that such considerations sha@lso be applied to external
defence counsel, should they be in similar circamsts in the future.

11.More significantly, however, the OPCD notes that fliing was not signed by the
Legal Representativé8 nor was a signed version filed at a later datée Appeals
Chamber has previously emphasised that in ordeawe legal effect, filings should
be signed by a duly authorised perdbithe OPCD further concurs that the existence

of a signature is necessary to verify that the Ldgepresentatives accept legal

"1CC-02/05-130.

®1CcC-02/05-133.

%1CC-02/05-134.

°The names of the Legal Representatives are sirgpbdt

1 Reasons for the "Decision of the Appeals Chamhehe request of counsel to Mr. Thomas Lubangadyil
for modification of the time limit pursuant to rdgtion 35 of the Regulations of the Court of 7 Fetoy 2007”
issued on 16 February 200IKCC-01/04-01/06-834, 21 February 2007, at para. 6.
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responsibility for the contents of the filing, imnticular, as regards their obligation to
represent the interests of their clients.

12.The OPCD therefore respectfully requests the HaldarAppeals Chamber to either
order the Legal Representatives to either resubnsigned version of the filing, or
dismiss the application. However, in order not twluly delay the proceedings, the
OPCD hereby files its consolidated response tatgaments set out in the unsigned

version of the application to participate in bogipeals.

2. Legal submissions

13.In applying the criteria established by Article 88(the Appeals Chamber held that
“applications shall include a statement in relattorwhether and how the personal
interests of the victims concerned are affectedhy appeal, indicating why it is
appropriate for the Appeals Chamber to permit theééws and concerns to be
presented at this stage of the proceedings andhenpresentation of such views and
concerns would not be prejudicial to or inconsisteith the rights of the Defencé®
This requirement was previously applied by the AgipeChamber in relation to the
interlocutory appeal concerning Thomas Lubanga dgjibpplication for releasg.
The criteria are to be applied cumulatively, aapparent from Article 68(3) and the
judgement of the Appeals Chamber.

14.The first part of this response will address thepeetive issues of (i) personal
interests; (ii) appropriateness and (iii) prejudioehe Defence. The second part will
refer to the modalities of participation, shoul@éJe to participate be granted. The
OPCD would also like to respectfully request thep@als Chamber to consider the
OPCD'’s recognition that the personal interests extain alleged victims might be
affected for the purposes of these specific intetiory appeals, to be without
prejudice to the merits of the OPCD’s submissiooscerning whether the personal

interests of alleged victims are affected by prdasgs during the situation phase.

12 Decision of the Appeals chamber on the OPCV's retdfoe clarification and Order of the Appeals Chamb

on the date of filing of applications for particifza and on the time of the filing of the respondeseto by the
OPCD and the Prosecutor, 28 February 2008, |ICCE0249,

13 The Prosecutor v Thomas Lubanga Dyilo, ‘Judgmerthe appeal of Mr. Thomas Lubanga Dyilo against th
decision of Pre-Trial Chamber | entitled Décisiam ta demande de mise en liberté provisoire de H®m
Lubanga Dyilo,ICC-01/04-01/06-824, 13 February 2007, at para. 44.
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2.1 Personal Interests

15.In addressing the alleged victims’ personal intesteshe OPCD notes that the
procedure established by the Appeals Chamber esjtivat “an application should
include a statement from the victims in relationwtbether and how their personal
interests are affected by the particular interlopuippeal** and that, specifically, the
alleged victims are required to make “explicit [igskbetween their submissions and
the specific issues raised on appéal”.

16.Relevant personal interests that have been prdyicesognised by the Appeals
Chamber include such tangible issues as the patdnti continuation of crimes, or
further hostility® as well as “when their [the alleged victims’] peotion is in issue
and in relation to proceedings for reparatiots”.

17. The OPCD also endorses the views of Judge Pikg wha separate opinion, offers
further examples of relevant personal interestd [ag “the elicitation of evidence

revealing the injury inflicted upon victims by th@ime™?®

(this being the subject
matter of the relevant proceedings) and “[victimpftection and support in the
proceedings®® and opines that “participating victims’ views amwncerns are
referable to the cause that legitimizes their pgdition, the cause that distinguishes
them from other victims, namely their personal iegts to the extent they are affected
by the proceedings® thereby emphasising the particularity of eachgaitevictim’s
personal interests and the need for those intetedis tied inimitably to the relevant
proceedings.

18.The OPCD therefore submits that the concept ofgmaisinterests should continue to
be interpreted so as to follow this establishedidref tangible and particularised

interests.

4 The Prosecutor v Thomas Lubanga Dyilo, Appeals Gteandudgement of3 February 2007, ICC-01/04-
01/06-824, at para. 44.

5 At para. 71.

6 The Prosecutor v. Thomas Lubanga Dyilo: ‘Obseovetiof victims a/0001/06, a/0002/06 and a/0003f06 i
respect of the application for release filed by efence’, ICC-01/04-01/06-530-tEN, 9 October 2086,
paragraphs 11-15; confirmed by Appeals Chambersitetiof 13 February 2007CC-01/04-01/06-824at
paragraph 54.

" The Prosecutor v Thomas Lubanga Dyilo, “Decisidrthe Appeals Chamber on the Joint Application of
Victims a/0001/06 to a/0003/06 and a/0105/06 cariogr the ‘Directions and Decision of the Appeals
Chamber’ of 2 February 20071CC-01/04-01/06-925, 13 June 2007pata. 28.

18 Separate Opinion of Judge Pikis, Appeals Chambdgement of 13 June 200K C-01/04-01/06-925t
paragraph 14.

9 paragraph 16.

2 paragraph 16.
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19.In the context of the appeals of 4 and 18 Febr@afg, the OPCD is of the view that
the following (non-exhaustive) list of issues coatthceivably impact on the personal
interests of the alleged victims:

- whether generic presumptions concerning the pelsoterests of alleged
victims during the situation phase facilitate ownsfrate the right of alleged
victims to express their personal views and corgé@mnrelation to particular
proceedings;

- whether, before subjecting the applicants to theitgyy of the application
process, the Chamber should first identify viapl®ceedings during the
situation phase in which they could potentiallytjggpate;

- whether there are concrete, as opposed to potentiaipothetical proceedings
during the situation phase which directly impacttba personal interests of
these particular alleged victims;

- the advantages and/or disadvantages — from theogquminge of the alleged
victim — of being requested to identify the impa€tspecific proceedings on
their personal interests, for example, in termshef expenditure of their time
and resources that such a requirement might eotai, terms of whether such
a requirement would ensure that their right to hthedr views and concerns
considered would be implemented in an effective medningful manner;

- the impact, on the alleged victims, of confining tecope of participation
under article 68(3) to persons who have sufferathhas a result of alleged
crimes, which are being actively investigated asprcuted by the Prosecutor;

- whether it is possible to make an informed chotcpdrticipate in proceedings
during the situation phase, if the applicants areim a position to assess the
consequences as regards their ability to testifya asitness for either the
prosecution or the defence in a specific case;

- whether the impact of a proceeding on the persiotaiests of alleged victims
will differ depending on the type of harm they suéfd (for example, moral
harm as opposed to direct physical harm), and wendtiey were physically
present when the alleged offence occurred.

- whether an automatic system of notification of ¢qanoceedings — which is
not contingent on being formally granted the pragatl‘status of victim’ —
would assist the alleged victim to choose whentand to submit a request for

participation in a specific proceedings;

n° ICC-02/05 6/14 20 March 2008
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- the impact of being requested by the Chamber toeeisupplement their
applications forms with additional supporting do@ntation, or to provide an
explanation as to why they are not in a positioddso®* and

- whether issuing a decision on the basisoparte information concerning the
applicants, which has not been transmitted to eitine applicants themselves
or the parties, impacts on the right of the applice® be heard, and to be
treated with respect and dignfty.

20.In terms of the actual submissions of the LegalrBsgntatives, the OPCD observes
that notwithstanding the fact that the Legal Repméstives have been expressly
requested by the Appeals Chamber to provide ansgéatefrom the victims as to
whether and how their personal interests are &tkebly the particular interlocutory
appeal, the Legal Representatives reiterate tligntys of Pre-Trial Chamber | and Il

that “the personal interests of victims are affdcie general at the investigation

stage™®

and opine that since the “personal interests afras are affected in general
in any proceedings relating to a situation [...] geFsonal interests of the victims are
also concerned in any interlocutory appéal”.

21.These blanket assertions do not assist the paotanstructively facilitate the right of
affected persons to participate, nor are they stersi with the previous findings of
the Appeals Chamber on this subject.

22.The Legal Representatives do however provide greatecificity in their submission
that “the OPCD claims that decisions made durimgpteliminary stage of a case fall
outside the jurisdiction of the Single Judg2”.

23.Whilst the OPCD did not actually argue this pre@sat, these submissions appear
to relate to the issue as to whether, once antigati®n is initiated in a situation, the
Pre-Trial Chamber has the competence to rendardbdeterminations outside of the
scope of a decision issuing an arrest warrant omsons, or a decision confirming
charges, and the impact that this issue has fopetence of the Chamber to render a

determination that a person has the status ofrwidtiring the situation phase. The

2 Appeal Brief at paragraph 65.

22 pppeal Brief at paragraph 64.

2 Citing ‘Decision on the Applications for Partictpen in the Proceedings of VPRS 1, VPRS 2, VPRSRBRS

4, VPRS 5, VPRS 6’ ICC-01/04-101—tEN-Corr, 17 Jagua006, and ‘Decision on legal representation,
appointment of counsel for the Defence, protectheasures, and time-limit for submission of obséowvat on
applications for participation a/0010/06, a/0064t06a/0070/06, a/0081/06, to a/0104/06 and 1/0BL10
a/0127/06’ ICC-02/04-112, 1 February 2007.

24 Request of the Legal Representatives at paradréph

% Request of the Legal Representatives at paragraph

n° ICC-02/05 7/14 20 March 2008
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OPCD agrees that the personal interests of appdieaimo have been granted the status
of victim during the situation phase would be dilgémpacted by this issue, which
derives from the first appeal.

24.1n addition, the Legal Representatives advocatéhiermparticipation of persons linked
to applications, with respect to which the HonolgaBingle Judge reserved her
decision on the basis that for persons acting omalbeof alleged victims, it is
necessary to adduce documentation concerning theent of the alleged victim, the
proof of identity of the alleged victim, and theopf of identity of the person acting on
their behalf® The Single Judge therefore did not accept thppécations since this
documentation either had not been provided, orccowt be provided as regards
deceased or disappeared persons.

25.This particular aspect of the decision was not ested by either the OPCD or the
OTP in the three appeals, for which leave to appeal granted.

26.The OPCD finds the submissions of the Represestdtivbe untenable, as these
applicants do not presently possess personal sitecapable of being affected by this
aspect of the appeal; the applicants’ status withain unchanged by the appeals
irrespective as to whether the appeals are gramtekbnied and, consequently, their
personal interests will remain wholly unaffected.

27. In this regard, the OPCD submits that the rightparticipate is linked to the
protection of ‘judicial recognised interest§'ln light of the fact that the applicants do
not presently possess any judicially recognisebtsign the proceedings, there is no
underlying justification for their participation.

28.1n any case, the OPCD observes that apart fronld/06 and a/0021/07, the persons
who submitted the suspended applications weregasated the right to participate in
the situation proceedings in their own nafheAs such, if the Appeals Chamber
grants these persons the right to submit viewsamderns in relation to the issues

which directly impact on their personal interestsis unnecessary for the Appeals

%6 Corrigendum to Decision on the Applications fortRépation in the Proceedings of Applicants a/00B] to
a/0015/06, a/0021/07 to a/0033/07, and a/0035/@700@38/07, 14 December 2007, ICC_02/05-11-Corr.

%" See Haslam, “Victim Participation at the ICC”, MicGoldrick, Rowe and Donnelly (eds.): The Permanent
International Criminal Court (2004) at p. 326.

% Applications a/0028/07, a/0030/07, a/0031/07, 32007, a/0033/07, a/0035/07 which were suspendeds w
all submitted by a/0036/07. Applicant a/0036/07 gesnted the right to participate in her own name.
Applications a/0025/07 and a/0027/07 were not sudpe, but rejected in light of the fact that theycerned
deceased persons, whom the Single Judge ruleddidfaih within the meaning of “natural persons” @ndule
85(a) of the Rules” (paragraph 36 of Decision).c8ithis issue is not on appeal, the status of thppkcations
will not be affected by the outcome of the appelsaddition, the person who submitted applicatd®025/07
was granted the right to participate in her own @4ai0024/07).

n° ICC-02/05 8/14 20 March 2008
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Chamber to render an additional determination aghether these applications would
also trigger a right to participate for the veryngapersons.

29. The OPCD finally observes that the Legal Repredimts invocation of rule 93 is
irrelevant since the Honourable Appeals Chambeekpsessly limited this inquiry to
the terms of article 68(3) and rule #9.

30. Subject to these reservations, due to the impoetand uniqueness of the appeal, the
OPCD would not in principle oppose the Appeals Chamauthorising the Legal
Representatives of alleged victims, who were thbjesti of the Single Judge’s
decision of 3 and 6 December 2008 (as correcteflzoBecember 2007), to submit
views and concerns in relation to how their perkamarests are directly affected by

issues such as those set out in paragraph 19.

2.2 Appropriateness of participation

31.The OPCD observes that Article 68(3) requires aetdfr determination by the
Appeals Chamber that the participation of victiesappropriate in the particular
interlocutory appeal under consideratidf’ln this regard the OPCD endorses the
opinions expressed by Judge Pikis, namely thahé[g§tage at which the views and
concerns of victims may be presented must be amtarval of the proceedings that
would be appropriate, regard being had to the narfres fair and impartial trial and
the rights of the accused®.

32. The OPCD would also endorse the views of JudgegySeho attaches the notion of
appropriateness to that of expediency. As suchpiild not be appropriate to permit
alleged victims to air their views and concerngincumstances or modes that would
substantially delay the proceedings.

33.In light of the fact that the current appellate geedings represent the first occasion in

which several key issues concerning article 68(®) tne application process will be

29 “The Appeals Chamber of the International Crimi@aurt [...] issues, pursuant to the provisions difckr
68(3) of the Statute and rule 89(1) of the Rule®mfcedure and Evidence the following order [...Drder of
the Appeals Chamber on the date of filing of agians for participation and on the time of thénfil of the
responses thereto by the OPCD and the ProsecGtorQR/05-133; Order of the Appeals Chamber on tite d
of filing of applications for participation and @he time of the filing of the responses theretal®/OPCD and
the Prosecutor, ICC-02/05-132.

% The Prosecutor v Thomas Lubanga Dyilo, Appealsnities Judgement of3 February 2007, ICC-01/04-
01/06-824 at paragraph 40.

31 Separate Opinion of Judge Pikis, Appeals Chambegeiment of 13 June 200[GC-01/04-01/06-925at
paragraph. 20. See also D. Donat-Cattin, ‘Artié8 Protection of the Victims and their participatiomn the
proceedings’ in Trifterrer (ed.Lommentary on the Rome Statute of the InternatiGniahinal Court at p. 886.
32 Separate Opinion of Judge Song in the Prosecutdhamas Lubanga Dyilo, Decision of the Appeals
Chamber on the Joint Application of Victims a/00@BL.to a/0003/06 and a/0105/06 concerning the “Divas
and Decision of the Appeals Chamber’ of 2 Febr2@@7,”|CC-01/04-01/06-925, 13 June 20@{ para. 23.

n° ICC-02/05 9/14 20 March 2008
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considered at the appellate level, the OPCD sulttmtsit would be in the interests of
justice to ensure that the views and concerns lefgedl victims are taken into
consideration as it would ensure that the Appedmniber has the benefit of
considering the appellate issues though the lernthage directly affected by these
issues.

34. Their participation could also facilitate the #lilof the parties to consider, and
proactively devise potential responses to any itkegtie concerns proffered by the
Legal Representatives on behalf of the allegedim&t This would ensure an
immediate and expeditious resolution from the App&hamber in relation to these
concerns. In contrast, if these views and conceser® deferred for consideration to
future proceedings in the situation phase, thishiigesult in a need for future
appellate intervention, and unnecessary re-litogatif these issues.

35.In terms of the submissions of the Legal Represess the OPCD agrees, for the
reasons set out above, that it would be appropigatdtain the views and concerns of
affected participating applicants at this stagéhefproceedings.

36.Nonetheless, in terms of the Legal Representatisisimissions at paragraph 28, the
OPCD submits that the fact that the parties havedopted entirely adverse positions
is not in itself a basis for triggering the right participate. The rationale of
participation under article 68(3) is to permit ghel victims to present views and
concerns in relation to those issues which direiatlyact on their personal interests -
it is not to supplement or supplant the role of ohthe parties to the proceedings. As
such, it would be inappropriate to permit applisatat participate for the sole purpose
of presenting those legal or factual arguments wthe applicants believe that one of
the parties could or should have made. Indeetigilegal Representatives’ argument
was accepted, the corollary would be that it wobklinappropriate to permit

participation in any proceedings in which the merrtilid adopt adverse positions.

2.3 Whether participation would be prejudicial to or inconsistent with the rights
of the accused and afair and impartial trial

37.The OPCD notes that, pursuant to Article 68(3) #mal findings of the Appeals

Chamber, the Chamber seized of the proceedinga pasitive obligation “to ensure

that any views and concerns of victims must beemesl ‘in a manner which is not

n° ICC-02/05 10/14 20 March 2008
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prejudicial to or inconsistent with the rights dtietaccused and a fair and impartial

trial”. 33

38. The Appeals Chamber has previously held that ¢hierion could be fulfilled by
virtue of the observations received by the allegadims being “limited and ...
specifically relevant to the issues arising in #ppeal rather than more generafl{”,
and by according other parties the right to respénd

39.Judge Pikis has held that the application of thieigon includes a consideration of all
aspects of Article 67 of the Statiifethe necessary exclusion of a ‘second accuser’ in
line with the principle of equality of arni$. Judge Song, in a separate opinion within
the same judgement, cites excessive delay as ammifme to take into consideratich.

40.1n terms of the particularities of these appellateceedings, the OPCD observes that
the Legal Representatives have raised substamad drguments both in their filing
of 15 February 2008, and their subsequent filing@March 2008° These arguments
were more relevant to the actual issues on appd&mrthan the question of their right
to participate in the appeals.

41.In this regard, the Appeals Chamber has, in simiases, met the practice of
addressing substance before being granted leade &0 with disapproval and has
stated that such a practice may result in the Agp€hamber rejecting both the
request and the filin¢f.

42.Moreover, such a practice is not compatible witticde 68(3), which establishes the
need for fairness and impartiality. By addressingssantive issues on a pre-emptive
basis, the Legal Representatives have sought tdefmenine the scope of their
participation. Such a practice is prejudicial te 9PCD, and negatively affects the
expeditiousness of the proceedings, by unnecegsanlvoluting the filings which the

parties must consider and respond to. The OPCLefrer respectfully requests the

% The Prosecutor v Thomas Lubanga Dyilo, Appealsnities Judgement of3 February 2007, ICC-01/04-
01/06-824 para. 44.

3% The Prosecutor v Thomas Lubanga Dyilo, Appealsnities Judgement of3 February 2007, ICC-01/04-
01/06-824 paragraph 55.

% At paragraph 55.

% Separate Opinion of Judge Pikis, Appeals Chambedgement, 13 June 200%;C-01/04-01/06-925, at

paragraph 18.

37 At paragraph 19.
3 Separate Opinion of Judge Song in Appeals Chardeeision of 13 June 2007CC-01/04-01/06-925at
garagraph 27.

° See for example, paragraph 15 concerning theallggbroad’ definition of victim under rule 85, gayraphs
24 and 25 concerning the preparatory works relatnthe participation of alleged victims during thieuation
phase
“0 The Prosecutor v Thomas Lubanga Dyilo, Appealsnities Judgement of3 February 2007, ICC-01/04-
01/06-824 at paragraph 68: ‘The Appeals Chamber disapprofraspractice of the filing of a substantive reply
prior to leave being granted by the Appeals Chambkich in and of itself may also give rise to tiegection of
an application for leave’; the finding was in réatto a filing by the Prosecution.

n° ICC-02/05 11/14 20 March 2008
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Honourable Appeals Chamber to disregard the sulmnssconcerning substantive
issues on appeal.

43.Finally, the OPCD submits that the participationatieged victims, who have yet to
be granted permission to participate in the proicggdould impact on the fairness
and impartiality of the process, in that it mayveahe appellate process open to
persons with a tenuous link, if any at all, to fineceedings.

44.The integrity of the proceedings would be partidylaimpacted upon by the
participation of persons acting on behalf of altegéctims, who have either yet to
adduce proof or are unable to adduce proof thaalleged victim consent to them so
acting?* or persons who alleged suffered harm as the resuiffences which do not

fall within the jurisdiction of the 1ICC?
3. Modalities of participation

45.With respect to the Legal Representatives’ submmisshat the alleged victims and
their legal representatives “are uniquely qualifiedoring to the Appeals Chamber’s
attention both legal and policy considerations Whigill affect its decision”, the
OPCD respectfully observes that the right to pgrdite is purely personal in nature.
As such, the alleged victims and their represematshould neither be required nor
entitled to assume the burden of protecting theratislegal or policy interests of
‘victims’ as a general categary

46.The OPCD thus submits that the primary focus ofrtparticipation should be on
facilitating the presentation of the personal viemsl concerns of each alleged victim.
In this way, the decision of the Appeals Chambdr g founded on a consideration
of the real, as opposed to abstract or hypothetiwalvs and concerns of the persons
most affected by these issues.

47.In setting the time-limit for the alleged victimgilings, the OPCD respectfully
requests the Honourable Appeals Chamber to take astount the need for an

expeditious resolution of these important issuasd, the length of time that the Legal

“1 The OPCD submits in this regard it is necessametify the existence of such consent in orderrtsuee that
there is a proper agreement that the person astirtige alleged victim’s behalf will transmit théegled victim’s
views and concerns regarding their personal interesthe Court. As such, verification of the aldgvictims’

consent constitutes an integral judicial mechanismensuring that the criteria for participationden article
68(3) has been met.

“2 Applications a/0021/07 and a/0027/07 relate taatiack which allegedly occurred in early July 2002e
Honourable Single Judge found that the phraseyehdy 2002 “is vague as it could also mean endufe”
(para 31). The Single Judge therefore held she“m@sin a position to consider whether the crimak Within

the temporal jurisdiction of the Court” (para. 31).
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Representatives have had thus far to brief theémtd, and to consult with them
regarding their views and concerns as related ¢oighues set out in the appellate
briefs.

48. At the same time, in order to ensure procedurabktyubetween the participants, the
OPCD requests the Appeals Chamber, when craftingdmyuate and appropriate
response deadline for the parties, to take intcsidemation the fact that the Legal
Representatives have had a significant amountnoé tio research and prepare the

submissions to which the parties must respond.

4. Relief Sought.

49.As stated above, the OPCD is not, in general teopposed to the participation
of alleged victims in the present interlocutory eals. Nonetheless, the OPCD
submits that alleged victims should only be pemmitio participate provided that they
satisfy the guidelines delineated above, in accarelavith the Rome Statute and the
decisions of the Appeals Chamber.
50. The OPCD therefore respectfully requests the HatdarAppeals Chamber
- to reject the applications for participation ofegléd victims, which were either
suspended or rejected by the Honourable Singleelutdghe decision of 6
December 2007 (as corrected on 12 December 208
- to admit the participation of the alleged victimbose personal interests are
directly (as opposed to hypothetically or indirggthffected by the issues set
out in the OPCD and OTP Appeals of 4 and 18 Fepra@08 insofar as they
fulfil the criteria outlined by the OPCD, and incacdance with the modalities

of participation proposed by the OPCD.
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S

Mr Xavier-Jean Keita
Principal Counsel of OPCD

Dated this Thursday, the 20th of March 2008
At The Hague, The Netherlands
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