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1. On 25 January 2008, the Board of Directors of thesifFund filed in the record of
the situation in Uganda the Notification to PrealtChamber Il concerning their
intention to undertake specific activities in teeritory of Northern Uganda.

2. In this connection, Regulation 50 of the Regulaiof the Trust Fund provides
that the Trust Fund may seize itself of activities the benefit of victims if “the
relevant Chamber of the Court has responded anchdtasvithin a period of 45
days of receiving such notification, informed theaBd in writing that a specified
activity or project, pursuant to rule 98, sub-rél®f the Rules of Procedure and
Evidence, would pre-determine any issue to be aeted by the Court, including
the determination of jurisdiction pursuant to deti@9, admissibility pursuant to
articles 17 and 18, or violate the presumptionnabbcence pursuant to article 66,
or be prejudicial to or inconsistent with the righif the accused and a fair and
impartial trial”.

3. On 6 February 2008, the Office of Public Counsellie Defence (OPCD) filed in
the record of the Situation in Uganda the “Reqtmsteave to file observations to
the ‘Notification of the Board of Directors of thErust Fund for Victims in
accordance with Regulation 50 of the Regulationshef Trust Fund for Victims
with confidential annex.?

4. On 5 March 2008, the Honourable Pre-Trial Chambesdued a decision, in
which the Chamber noted that “the general compoogfdirness, which extends
to the pre-trial proceedings, requires those caovexkiby the Notification to be
accorded equal procedural treatmehithe Chamber also held that “at the present
stage of the proceedings, it is adequate and giffifor the general interest of the
Defence to be represented by the OPE¢D.”

5. The Chamber therefore granted the OPCD until Wettine$2 March 2008 to file

observations on the Notification of the Board ofdators of the Trust Furtd.

2. Insufficiency of information

6. The OPCD firstly submits that the information pued by the Trust Fund does
not provide sufficient detail to enable either @lgamber or the parties to render a
meaningful assessment as to whether the beneéisiaduld be considered to fall

under the definition of victim, as set out in r@®, or whether the activities of the

1 1cCc-02/04-114
2 |CC-02/04-115
3 |CC-02/04-01/05-275 06-03-2008 3/5
4 |CC-02/04-01/05-275 06-03-2008 4/5
5 |CC-02/04-01/05-275 06-03-2008 5/5
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Trust Fund would pre-determine any issues befoee @ourt, or would be
prejudicial to or inconsistent with the rights betaccused and a fair and impatrtial
trial.

7. The OPCD therefore respectfully requests the HaatdarPre-Trial Chamber to
order the Trust Fund to file, on a confidential ibasnore detailed information
concerning the intermediaries utilised, the daieation and nature of the alleged
crimes from which the beneficiaries allegedly stdte harm, and to provide the
Prosecution and the OPCD with an opportunity tonsulobservations in light of
this information.

8. Given that more detailed information concerningstriund projects has already
been publicly disseminated by the Trust Flrtie OPCD respectfully submits
that the provision of more precise information —abstrictly confidential basis —
would not interfere with the security of the bengiries.

9. Pending the Chamber’'s determination of this requds OPCD respectfully
submits the following observations for the consadi®n of the Honourable Pre-

Trial Chamber.

3. Preliminary observations concerning the underlyag rationale of the use of
‘other resources’ of the Trust Fund

10.In its Notification, the Trust Fund has arguedtfyrsthat the mandate of the Trust
Fund to use “resources other than those colleatmah fawards for reparations,
fines and resources” (Rule 98(5)) for the bendfitvictims of crimes as defined
under rule 85 [...] and., where, natural personscareerned, their families, who
have suffered physical, psychological and/or matdiarm as a result of these
crimes” is generic in nature, and secondly, that rule @8iges the Trust Fund
with a “certain degree of discretion [...] in idegtiig the best way to use “other
resources” for the benefit of the victims in a eéifnt framework than the
procedures that may apply for reparation awardls”.

11.In terms of the ambit of rule 98, and the distioatbetween rule 98(3) and rule

98(5), the OPCD observes that the Court only hagotiwer to award reparations

® See for example, L. Clifford, ‘DRC: Court offersiique help scheme for victims’' IWPR, 30 July 200V,
which the Director of the Trust Fund provides extely precise details concerning the type of assigta
provided in certain areas of Uganda.

" Regulation 48 of the Regulations of the Trust Fund

8 Notification at paras. 11 and 12.
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through fines and forfeitures awarded against aicted persor.In this regard, it
should be noted that it is highly likely that mangnvicted persons will be
indigent, or will not have sufficient assets tolbdtnd their defence during the
proceedings, and subsequently provide adequates®tl victims.

12.For this reason, rule 98(5) plays an important iolenabling the Trust Fund to
provide resources for the benefit of a person adfed to be a victim, in the
absence of any awards collected against the caavimtrson, or in the absence of
a conviction. The interpretation of this provisieralso expressly subject to article
79 (which is situated in the Penalties chaptehefRome Statute), and the overall
mandate of the ICC to promote peace and reconciliathrough judicial
mechanisms at either the local or internationatllev

13.The OPCD therefore queries whether rule 98(5) shbel applied in a ‘generic
manner’, without potentially prejudicing the capggadf this provision to address
this lacuna in the Statute and Rules concerningriitg of victims of serious
violations of international criminal law to an effeve remedy.

14.In this regard, the OPCD respectfully submits thia obligation to provide
reparations is a more concrete and recognised atigig than the obligation to
provide assistanc®. As such, in the event of any potential financiahtticts
between the two, the former should be accordedifyio

15.In terms of the applicable provisions of the Regates of the Trust Fund
concerning the intended beneficiaries of theserattsources, the OPCD observes
that during the drafting process, this elementhef Trust Fund regulations was
highly contentious. Indeed, the Regulations weré ayproved during the3
session of the Assembly of State Parties due toezos the regarding the wording

of this part:!

°« Article 75 on reparations to victims, speakparagraphs 2, 3, and 4 of ‘convicted person,’ firesupposing
that reparation is due to the victim of a crimeyomwhen the alleged perpetrator of that crime isntbguilty and
‘convicted’. It would thus seem that Article 75 @es the possibility for the reparation to the imictvhen the
Court finds that the alleged perpetrator, althobhghhas materially committed the crime, is neveeb®lnot
guilty and punishable because his action is excusedne of the grounds excluding criminal respadtigib
provided for in the Statute. The Statute thus failenvisage the principal reason for distinguighetween the
two categories, as set out above.” Cassese, ‘itasiiins and Excuses in International Criminal lawi
Cassese, Gaeta and Jones (ed) The Rome Stathtelofdrnational Criminal Cou(2002) p. 955).

19 “Up to this point there is no evidence in intefomal or national law that there is a right to cemsgation,
reparations, and redress other than as a consegjtetite establishment of responsibility for thenm@roduced.
Thus, the idealistic notion of providing compensatireparations, and redress to a victim on theslmduman
or social solidarity is not yet part of mainstredegal thinking, particularly in connection with wgrinal
proceedings. Instead, we find this notion of hunseml social solidarity in social legislation thatopides
assistance to those in need and includes victidMs.Cherif Bassiouni, ‘International Recognition gfctims’
Rights’ (2006) 6 Hum Rts L Rev 203 at p.2.

1 “Decides that, subject to this resolution, Parts | and Il of traft Regulations of the Trust Fund for Victims,
contained in annex A to the report to the Assenabl$tates Parties on the activities and projectb®Board of
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16.The resulting text, which was eventually adoptedsvintended to allay these
concerns by requiring the Trust Fund to seek esppesmplied authorisation from
the Chambéf before embarking on any projects which utilise@sth other
resources. As such, this requirement should bepraed and applied in an
effective and rigorous manner, in order to givd &ffect to the intention of the
drafters to create judicial oversight over the\atiéis of the Trust Fund.

17.In addition, draft provisions which emphasised t&cretion of the Trust Fund,
and referred to its ability to provide assistangeaimanner which was separate
from the judicial activities of the Court were del@. For example, the phrase
“irrespective of the participation of the victim the Court proceedings or his
testimony before the Court” was deleted from thmalfiversion of regulation 45
(beneficiaries}? In addition, the following provisions were deletiedm the draft
regulation governing the use of the other resountéise Trust Fund®

a) To complement resources collected through awkdseparations, where
the Court has made an order directly against aictet/person in accordance
with article 75, paragraph 2, of the Statute arld 88, sub-rules 1-4, of the
Rules of Procedure and Evidence;

(b) [Alternative 1: To provide for physical or psychological rehabtiiba or
material support where the Pre-Trial Chamber haghoazed the
commencement of an investigation in accordance ariticle 15, paragraph 3,
and article 53 of the Statute, or where a situahas been referred to the
Prosecutor by a State Party or the Security Cowamdlthe Prosecutor decides
to initiate an investigation in accordance withicket 53 of the Statute. The
Board of Directors will determine the applicabilidf this provision].

[Alternative 2: To provide for {reparation, including} physical or
psychological rehabilitation or material supportesdnthe Pre-Trial

Chamber has issued, on the application of the Pubse and in conformity
with article 58 of the Statute, a warrant of arafsa person that is believed on
reasonable grounds to have committed a crime witténjurisdiction of the
Court.]

[Alternative 3: mirroring the language of Rule 53, Alternative 3]

[Alternative 4: delete]

Directors of the Trust Fund for Victims, 2003-2084all be applied provisionally, anecognizesthat Part 11l of
the draft Regulations will be a reference point fiarther work”. Official Records of the Assembly of Sates
Parties to the Rome Satute of the International Criminal Court, Third session, The Hague, 6-10 September
2004, (International Criminal Court publication, ICC-RE/25), part Ill, resolution ICC-ASP/3/Res.7, ciere
para. 5.

12 Regulation 50 envisages that either the Chamideraspond to the Trust Fund by indicating in asiiee or
negative manner as to whether the project couldgteemine any issue before the Court, violate the
presumption of innocence, or be prejudicial to mronsistent with the rights of the accused or a &ad
impartial trial, or the Chamber will implicitly alabrise the projects by not issuing a negative datigithin a
period of 75 days from notification.

13 Report of the Bureau on the Draft Regulationshef Trust Fund for VictimdCC-ASP/4/29 http://www.icc-
cpi.int/library/asp/ICC-ASP-4-29 English.pdf

4 Draft Regulation 51, Report of the Bureau on thafDRegulations of the Trust Fund for Victim€C-
ASP/4/29 http://www.icc-cpi.int/library/asp/ICC-ASR29_English.pdf
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(c) [To provide for physical or psychological refigition or material support,

in exceptional circumstances, where the situatiorthe case is not being
investigated or prosecuted by the Court becauseadt has been investigated
or prosecuted by a State which has jurisdictionr avzen accordance with

article 17 of the Statute or when a situation @ecis not being investigated or
prosecuted for reasons described in articles 5@gpaph 1(c) or 2(c). The
Board of Directors will make a request to the PriedT{Chamber to determine
the applicability of this provision, taking into @mnt the situation of victims

and the existence (or lack) of national or inteorel programmes for the
benefit of victims and their family membersdg|ete]

18.Indeed, if reference were to be had to the drafyuRdions, the most direct
antecedent of the current version of regulationapPears to be the following
provision, which provides that the Trust Fund mayskised®

[Alternative 3: By final decision of the Appeals Chamber on a challenge to
the admissibility or jurisdiction in conformity with article 82 of the Statute
In exceptional circumstances, where
(i) the Appeals Chamber has finally decided oneapppursuant to article 82 of
the Statute, any challenge to the admissibilitjuasdiction pursuant to articles 18
and 19,
(i) such seizure will not pre-determine any issaebe determined by the Trial
Chamber or violate the presumption of innocencesymmt to article 66, and (iii)
the seizure of the Trust Fund represents the arggipility of the
provision of physical or psychological rehabilitati or material support for the
benefit of victims and their family members. Thep&pls Chamber will determine
the applicability of this provision following rementations from the Board of
Directors and other interested parties.]

19.The above wording suggests firstly, that the gbibf the Trust Fund to act
absence a final judgment, was exceptional, andrnsio that in order not to
predetermine any issues concerning admissibilityjusisdiction, it would be
necessary to wait for a final decision from the Apis Chamber concerning any
challenges to admissibility or jurisdiction.

20.Finally, the OPCD observes that whilst, as notedvap there is a distinction
between ‘victim assistance’ and reparations, mamyepts implemented by the
Trust Fund either approximate the latter rathemtlif@e former, or appear to
approximate development assistance rather thamviassistance linked to the
mandate of the ICC.

21.In terms of the projects which approximate reparetj the OPCD observes that
whereas the criteria for the management of thetTruad shall be established by

the Assembly of State Parties, the actual prinsipgverning reparations

!5 Draft Regulation 53, Report of the Bureau on thafDRegulations of the Trust Fund for Victim€C-
ASP/4/29 http://www.icc-cpi.int/library/asp/ICC-ASR29_English.pdf
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(including restitution, compensation, and rehadtiiitn) shallbe established by the
Court!®

22.1t is therefore the responsibility of the Courtdamot the Trust Fund, to ascertain
the evidential threshold and criteria for repamadioT his also requires the Court to
exercise a level of judicial control over the digmment of funds from an entity,
which falls under the mandate and framework of Rmme Statute, in order to
ensure that these principles are complied with.

23.At this point in time, the Court has not had ocoasto define the principles
concerning reparations. The OPCD is therefore amece that premature
authorisation of the activities of the Trust Funould predetermine any case-
related litigation concerning the principles gowvegn reparations, and create
unrealistic and unsustainable expectations conugrtlie outcome of reparation
proceedings before the Court. It could also resu#tn inconsistent application of
the principles concerning reparations.

24.1n terms of the assistance projects of the TrusidFthe OPCD observes that the
United Nations Handbook on Justice for Victifhgrovides that the “goal of a
victim assistance programme is to assist victimgeialing with emotional trauma,
participating in the criminal justice process, afitag reparation and coping with
problems associated with the victimizatidfi.”"Examples provided by the
Handbook include providing assistance on obtaimast) documents necessary to
establish property claims, and providing informatepncerning the legal avenues
available to obtain a remedy.

25.1n light of the fact that the Trust Fund falls undbe Rome Statute umbrella, a
teleological approach to its mandate would sugtest its activities should also
focus on the promotion of the rights of victimsaihgh the judicial process. An
example of victim assistance in the ICC contextl@¢dberefore include assisting
persons who wish to participate or obtain repamnatim obtain the documentation
required to complete an application form, or prowgdinterpretation facilities
which enable such persons to properly understamatdhtents of these forms, or
which would enable them to follow the proceedingéobe the ICC in a language

which they understand.

16 Article 75(1) of the Statute.

" United Nations Office for Drug Control and CrimeeRention, Handbook on Justice for Victims: On thee
and Application of the United Nations DeclaratidrBasic Principles of Justice for Victims of Criraad Abuse
of Power, 1999.

18 At page 11.

19 At page 18.
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26.The OPCD notes in this regard that some of theeptsj which focus on
vocational issues or micro-credit assistance, dappear to have any connection
to the ability of the alleged victims to receive effective remedy through the
judicial process.

27.1t also not apparent from the Trust Fund’s filirgyta whether the assistance of the
Trust Fund addresses a real need, which cannotdiebynother sources, or is
simply supplementing/duplicating/or replacing thdfod#s of government
authorities and existing dondts.

28.In this regard, the OPCD observes firstly, that dda Agreement, which was
signed by the Government of the Republic of Ugaadd the Lords Resistance

1

Army,** obliges the parties to “promote national legalangements® and

“national ownership of the accountability and regibation process® and
further entails an obligation for the Government goovide collective and
individual reparations for victin®, and secondly, that the UN Trust Fund for
Security currently implements development orientprbjects in Northern
Uganda®

29.Concentrating the funds of the Trust Fund on aveash fall within the mandate
of other entities could have the effect of dilutitge impact of international
criminal justice, and deterring future donors. Tiissibility was evidenced by the
closing statement of the representative of the Gowent of the United Kingdom

at the £' Assembly of State Partié$:

% The UN Handbook on Justice for Victims also presidhat “[ijn order to gain a general understagdinthe
needs of victims in a jurisdiction, it is importaotanalyse the gaps in and priorities of existifggim services,

in order to identify what missing services are appiate for the programme to implement” at page 12.

2L “Agreement on Accountability and ReconciliationtBeen the Government of the Republic of Uganda and
the Lord Resistance Army/Movement Juba, Sudan”ezigim 29 June 2007
http://lwww.beyondjuba.org/peaceagreements.aspx

2 Article 2.1.

2 Article 2.4.

24 Article 9.2 of the Juba agreement, in conjunctwith article 16 of the “Annexure to the Agreememt o
Accountability and Reconciliation signed betweer thovernment of the Republic of Uganda and the Lord
Resistance Army” on 19 February 2008
http://www.mediacentre.go.ug/uploads/Signed%20Anne3620to%20Agreement%200n%20Accountability%?2
Oand%?20Reconciliation.19.02.08%20_1 .pdf

%« [T]he Government of Japan and the United Nati¢d®l) decided to extend assistance of a total of
1,436,987.10 US dollar (approximately 155.19 milligen) through the Trust Fund for Human Security fo
the project “Multi-skills training and community rsgce facilities for sustainable livelihoods andvpay
alleviation - Reintegration of ex-combatants andrier rebels” to be implemented by the United Naio
Industrial Development Organization (UNIDO) in Ugan [...]This project is expected to benefit
approximately 6,500 ex-combatants and former relibtsugh vocational training in woodworking,
metalworking, food processing and assistance irtisggmicro-enterprises, and to contribute to poyer
reduction in the target district through thesewdtigis.” ‘Assistance for a Poverty Alleviation Reot for Ex-
combatants in Northern Uganda through the TrusdtFanHuman Security’, 20 October 2005
http://www.mofa.go.jp/announce/announce/2005/100iRtml

% Closing Statement by the United Kingdom at the BoGession of the Assembly of States Parties to the
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Mr President, the functions of the Fund are nowificantly wider than our
delegation had originally envisaged. This means tha Fund will now be
operating in a field where there are many estadtigiroviders of humanitarian
and development assistance including those in cBdciety. These
considerations, as well as our experience of theradjpn of the Fund in
practice, will obviously need to be taken into aguoby the United Kingdom
in deciding upon future contributions to the Fund.

30. In any case, the OPCD submits that at a minimbmattivities of the Trust Fund
should be guided by the following principles, whiele either expressly or
implicitly required by the terms of regulation 50the Regulations of the Trust
Fund:

- the jurisdictional and admissibility requirementsiwe ICC;

- the presumption of innocence and the principlesghlity (in accordance with
which the elements of crimes must be strictly carest);

- the fairness and impartiality of the proceedinglicv mandates that the Court
cannot appear to have prejudged any issues whighbméitigated before it in
the future; and

- the rights of future participants in the proceedintg a fair trial, in full

equality.

4.1 Jurisdiction and admissibility

31.The ICC is constructed on the idea that the primesponsibility for providing an
effective remedy is vested in the State; “it is they of every State to exercise its
criminal jurisdiction over those responsible foteimational crimes®’ As such,
the ICC is a Court of last resort.

32. In order to trigger the competence of the Cotir hecessary to establish that the
alleged offences are not being currently investidabr prosecuted by national
authorities, or have not been finally adjudicatgahltional authorities.

33.The Uganda situation was referred to the CourthigyRepublic of Uganda itself.
The OPCD observes in this regard that many comrwsthave questioned the

legitimacy of self-referrals as a basis for trigggrthe jurisdiction of the Couff

International Criminal Court, 28 November — 3 Debem 3 December 2005
http://www.iccnow.org/documents/UK_GeneralDebatee 80b. pdf

2 Preamble to the Rome Statute

% william A Schabas, An Introduction to the Interibail Criminal Court(3rd ed.), Cambridge University
Press, 2007 at p. 143; Antonio Cassese, Is the3@CHaving Teething Problems?, Journal of Inté¢ioaal
Criminal Justice, Volume 4, Number 3 (July 200634441; Paola Gaeta, Is the Practice of ‘Self-Rafgra
Sound Start for the ICC?, Journal of Internatid@aminal Justice, Volume 2, Number 4 (December 20049-
952,
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34.1t is also possible that given the tenuous legaishé#or the initial referral, the
Republic of Uganda might also attempt to void tek-eferral by actively seizing
itself of the investigation and prosecution of tlieged offences which fell under
the terms of the initial referral. Indeed, the terof the Juba agreement and its
annex could be construed to amount to a positieéadetion that the Republic of
Uganda is both willing and able to assume respditgitor the judicial resolution
of alleged violations of international criminal lauch action would lay the
groundwork for a potential challenge to admisdipilinder article 19(2), which
could be filed either by the Republic of Ugandath& defendants themselves.

35.1n terms of the arrest warrants confirmed by the-Pial Chamber, there appears
to be strong indications that the defendants interzhallenge the admissibility of
the case in the near futif®In this regard, in a decision issued on 28 Felyruar
2008 the Honourable Pre-Trial Chamber referred to theaJagreement and
recent annex, and the implications which their &eoould have for the execution
of the arrest warrants pertaining to Kony et ale @hamber therefore requested
the “Republic of Uganda to provide the Chamberthat earliest convenience,
preferably no later than 28 March 2008, with detilinformation on the
implications of the Annexure on the execution @& Warrants and, in particular,
on the following issues:

1. The steps that the Republic of Uganda has undertakentends to
undertake with a view to implementing the Principgreement and
the Annexure;

2. The exact competence attributed to the speciatidiviof the High
Court of Uganda and specifically, the competend®mma materiae
and ratione personae;

3. The categories of offences and alleged perpetraitdsessed by the
traditional justice mechanisms and other altereatiyustice
mechanisms referred to in the Annexure;

4. The impact of the establishment of the specialsitivi of the High
Court of Uganda and of recourse to traditionalipgstnechanisms or

other alternative justice mechanisms on the execuf the Warrants

2 Kony Lawyers to Seek Local Trial", by Henry Wassih&PR), 19 February 2008, http://www.iwpr.net/ €Th
OPCD nonetheless notes that the absent a validrpafvagtorney, the statement of the alleged reprasiee of
the LRA cannot be presumed to represent the fulefence team’s strategy.

%0 Request for Information from the Republic of Ugarmh the Status of Execution of the Warrants oestr28
February 2008,CC-02-04-01-05-274
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and on the cooperation provided by the RepublitJganda to the
Court for their execution.”

36.1In light of the very real possibility that eithenet Republic of Uganda or the
defendants in the Kony et al case might soon fidlenges to the admissibility of
the case against Kony et al, the OPCD respectiullymits that authorising the
Trust Fund projects could create a public perceptioncerning the ICC’s stance
towards the Juba agreement and annex, and cousdctieate a perception that
future challenges to admissibility have been preueined.

37.In addition, if either the Pre-Trial Chamber or tAppeals Chamber were to
conclude that the initial self-referral was invalidr that the conditions of
admissibility are not met, the Trust Fund would dnas mandate as regards this
situation and would thus be unable to meet its caments to the beneficiaries.

38.The OPCD further observes that the ICC, as a tieated institution, is primarily
based on the idea of State consent: the Stateepatiy ratifying the Statute,
consent to certain powers being vested in the B2@,the respective organs of the
ICC. The fact that the State parties have cededainerrights is also
counterbalanced by provisions in the Statute anésRwhich oblige the Court to
seek the observations of potentially affected Spatties. For example, when the
Prosecutor commences an investigation pursuanitherearticle 13(a) or 13(c),
the Prosecutor is obliged to notify all State Rasrénd those States which, taking
into account the information available, would nolijmaxercise jurisdiction over
the crimes concerned. These State Parties may ribgty the Court that it is
investigating or has investigated persons withsnutisdiction for these acts, and
can request the Prosecutor to defer its investigsif

39.Similarly, in deciding upon the disposition or @iétion of a convicted person’s
property or assets, Rule 221(1) provides that Rhesidency shall, after having
consulted, as appropriate, with the prosecutorsémenced person, the victims or
their legal representatives ,the national autresitf the State of enforcement or
any relevant third party, or representatives offthest Fund provided for in article
79, decide on all matters related to the dispasito allocation of property or
assets realised through enforcement of an ordinecCourt”.

40.Nonetheless, neither the Statute nor the Rulesiggo®w mechanism by which a
State party may consent or provide observationsarming the ability of the Trust

Fund to undertake solely or jointly certain actaston its territory.

3L Article 18(2) of the Rome Statute.
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41.The confidential annex to the Trust Fund filingsere to areas which are not
necessarily the subject of a public investigatiortarrent prosecution before the
ICC. Hence, in light of the fact that the activitief the Trust Fund might be
occurring outside of the context of the actual pemings before the Court, it is
possible that State parties, which either could@se jurisdiction or are actively
exercising jurisdiction over these alleged offenae not aware of the intended
activities of the Trust Fund.
42.1t also follows that local courts (and defendanppemring before these Courts)
would not be aware of these activities, notwithdtag the possibility that the
beneficiaries of the assistance may be appearimgtassses in these proceedings.
This is particularly problematic given the fact ttledfering assistance to persons,
who allege that they have suffered from crimes]atdistort national fact finding
inquiries, and the credibility of these personthédy were to testify before national
courts.
43.The OPCD submits that in accordance with the ma&ndathe ICC to eliminate
impunity by acting as a guarantor that effectivmcgeedings will either be
launched at the national or international levekhbuld ensure that all activities
associated with the Court do not prejudice or pietgine national proceedings.
44.1n this regard, Wierda and de Grieff have commethed
[t may be [...] complex to devise a way in whicret@FV [Trust Fund for
Victims] could activate in respect of domestic medings without disturbing
the appropriate relationship between the Court @mhestic proceedings as
regulated by the complementarity regime. Sinced$uwithin the TFV are
likely to be limited in any case, the TFV shouldt re;ssume additional
responsibilities and raise false expectations irspeet of domestic
proceeding$’
45.Finally, the OPCD observes that the jurisdiction thie Court is further
circumscribed by the gravity and nature of thegatk offences, and the temporal
and geographic location of the alleged offencdds hot possible to assess these

issues in a meaningful and effective manner dubd@bsence of any information

%2 The OPCD notes that during the drafting of the RdBtatute, it was recognised that “national cocotsid
render a decision with respect to reparations iflimbd with an order of the Court” and that “in theterests of
legal certainty, [there should ] be safeguards revgnt any such conflict”. Bassiouni, The Statufethe
International Criminal Court: A Documentary Histqh998 Transnational Publishers) at p. 180, fo@a3t
The OPCD submits that these concerns apply eqtathe present scenario.

3 Marieke Wierda and Pablo de Greiff, ‘Reparationd ¢he International Criminal Court: A ProspectRele
for the Trust Fund for Victims’, published by thetdrnational Centre for Transitional Justice (aafali at
http://lwww.vrwg.org/Publications/02/ICTJ%20Trust%2Md%20Paper.pdf), at p13.
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concerning the nature, date, or location of thegatl offences (as opposed to the
location of the beneficiaries). It is therefore mmissible to ascertain that the
alleged crimes occurred within the temporal anditteral jurisdiction of the
Icc¥

46.The OPCD further observes that the jurisdictiothef ICC is expressly “limited to
the most serious crimes of concern to the intesnaticommunity as a whole”. In
selecting potential cases for investigation andgcation before the ICC, it must
be assumed that the Prosecutor is governed byettisrement.

47.Accordingly, if the Trust Fund were to utilise dther resources for the benefit of
persons who have not suffered harm as the resw@ndlleged offence which is
being actively prosecuted or investigated by theauwr€at is possible that this
jurisdictional requirement might not be ni&t.

48.The Trust Fund has not submitted any formula aega, which were used to
verify factually and legally that the persons reo®l assistance suffered harm as
the result of a crime under the Rome Statfitendeed, the Trust Fund has not
actually identified which specific crimes are abelgto have occurred: the
confidential annex simply refers to ‘crimes withire jurisdiction of the court’.

49.In the absence of any information concerning how fhrust Fund assessed
whether the elements of the alleged offences wexte ilncannot be presumed that
the threshold elements (gravity, existence of aarimational or internal armed
conflict, or the existence of a wide-spread or esysttic attack directed against a
civilian population), which would trigger the judistion and admissibility of

proceedings before the Court, have been met.

% The OPCD observes in this regard that the ad bongel for the defence has already highlightee
challenges to the temporal jurisdiction of the I&@Cregards the Uganda situation and Kony et at €efence
observations on applications for participationtia proceedings a/0010/06, a/0064/06 to a/0070/0684&/06 to
a/0104/06 and a/0111/06 to a/0127/06, 5 March 20@C-02/04-01/05-21 at para.l17.

% The OPCD observes that Principle 10 of the Basiochles of Justice of Victims of Crime and Abusk
Power, which provides that a “person may be comsila victim, under this Declaration, regardless/béther
the perpetrator is identified, apprehended, prdasecor convicted,” was intended to ensurmtéer alia, the
application of the Declaration to civil and inforhpaoceedings”; it was not intended to obviate tbguirement
that there must be some factual verification ashether the person can be considered to be a viGinde for
Policy Makers on the Implementation of the UnitedtiNns Declaration on Basic Principles of Justioe f
Victims of Crime and Abuse of Power, 1999, at p. it6p://www.uncjin.org/Standards/policy.pdf

Hence, in commenting on the implementation of2866 Basic Principles, which apply to “gross vimas of
human rights law” and “serious violations of intational humanitarian law”, Bassisouni has obsethatithese
terms “should be understood to qualify the situeiaith a view to establishing a set of facts thay figure as
a basis for claims adjudication [...]"; in other wisr the right to assistance and a remedy is coritige a
factual determination as to the gravity or sevedfythe alleged offence. M. Cherif Bassiouni, dmational
Recognition of Victims’ Rights’ (2006) 6 Hum RtsRev 203 at p. 20.

% Regulation 42: The resources of the Trust Fundl sfeafor the benefit of victims of crimes withite
jurisdiction of the Courtas defined in Rule 85 of the Rules of Procedure and Evidence
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50.The OPCD is therefore concerned that the approfteorlrust Fund, apart from
being ultra vires, may have the affect of watering down the grawdthd strict
elements of the offences under the Rome Statuté,canld create unrealistic
expectations concerning the role of the Court, dimel evidential and legal
standards required to ascertain responsibilitycfones under the Statute, and to

award reparations for these crimes.

4.2 Presumption of Innocence and the Principle of égality

51.The OPCD submits that the public announcement odfécial entity associated
with the Court that it is providing funds to cerntgrojects which assist ‘victims’
of crimes within the jurisdiction of the Court, dduprejudice the outcome of
future proceedings relating to these alleged crimes

52. In this regard, the ICTY has held that a non cgseeific statement issued by the
Registry that a crime base occurred could impacthenpotential fairness of the
proceedings against a defendant who may wish tteedige the existence of that
crime base as part of their defence stratégy.

53.The OPCD further submits that the Regulations @& frust Fund must be
interpreted and applied in accordance with theuBtadnd Rules, and in the event
of any inconsistency, the Statute and Rules shalail. In this connection, the
OPCD respectfully submits that the powers of thasTiund under rule 98(5)
should be construed in a manner which is consistéhtrule 98 in its entirety. In
this regard, the term ‘victim’ is used in rule 98éhd (3) in the context of a post-
judgment assessment that the person meets thetidefiof victim under rule
85(a), in accordance with the standard of beyordaeable doubt. The OPCD
therefore submits that the term ‘victim’ in rule(S8 should also be construed in
this manner.

54.This is also consistent with the fact that the pevee the Trust Fund, under article
79, are set out in the Chapter titled ‘Penaltiesiich addresses the powers of the
Court subsequent to a judgment issued in accordaitbehe standard of beyond

reasonable doubit.

%" Prosecutor v. Popovic et al, Transcript of 26 Marc2007 pages 9461-9465,
http://www.un.org/icty/transe88/070326ED.htm

% See the Victims Rights Working Group, ‘Commentstba Draft Regulations of the ICC Trust Fund for
Victims’, February 2005, (available at http://wwwwg.org/Publications/01/VRWG_Feb2005.pdf), pagek)9-
‘This recommendation (of permitting rehabilitatiomhere an investigation has commenced) has proved
particularly problematic for some States that heaised concerns that the Regulation is too broadthat the
Trust Fund should not conduct activities and prsjeturing an investigation or trial but only afeeconviction

has been delivered'.
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55.1n this regard, the OPCD is aware that some obeeihave strongly attested that
designating persons as victims as such does naicingn the presumption of
innocence. For example, Donat-Cattin states thatdes “not agree with the
action as regarding as equal the presumption afcence of the accused/suspect
before conviction and the “putative” or “allegedats of victims who are not
recognised as such in judicial verdicts. Such alfgdism is unacceptable at least
for two reasons. The first is related to the ‘tigtal” event that victimised an
individual (i.e. a medically proved killing by artain weapon) which remains true
with or without a decision of conviction againsgigen perpetrator. The second is
represented by the reality of National judicialteyss that, on one side, fail to
prosecute and punish an impressive number of aitifazrimes, and on the other,
admit victims to public recognition and provide forechanisms to guarantee
appropriate forms of reparation, including civingpensation®®

56.The OPCD respectfully observes that this staterfalstto take into consideration
the distinction between domestic (or ordinary) @snand the crimes which fall
under the jurisdiction of the ICC. Whereas domestitmnes can perhaps be
incontrovertibly established by forensic evidencéythe testimony of the victim,
whether an alleged event can be considered todoena under the Rome Statute
depends on a number of complex factors, such amtéetion of the perpetrator,
the nature of the armed conflict, the existenca pblicy or plan, an assessment as
to whether the area attacked was a legitimateanylitarget or whether the person
attacked was a combatant.

57.The sheer scale of these inquires falls outsida@fxpertise of the Trust Fufit.

It would also fundamentally damage the credibibfythe Trust Fund if the Pre-

%9 D Donat-Cattin, ‘Protection of Victims and Witnes§ Commentary on the Rome Statute of the Intemnat
Criminal Court (Triffterer ed., 1999) fn 24 at 7.8

“0 This difficulty was expressly recognised by theiBoAfrican Truth and Reconciliation Commissionh&re
are major challenges for the reparation and reitaiidin process. ... [I]t is often difficult to disguish victims
from nonvictims and even to isolate key events tteatsed subsequent problems in people’s lives Hot
always possible to draw a clear line between asgviadation of human rights and the more generaluiees of
oppression. It is difficult to know where, in thagning development of individuals, families and couomities,

ne could measure the effects of human rights abeses if such measurement were theoretically ptessi

Truth and Reconciliation Commission of South AfrRaport, Volume 6 — Section 2 — Chapter 7; Repbthe
Reparation and Rehabilitation Committee: Implicasio and Concluding Comments, at para. 6.
http://lwww.info.gov.za/otherdocs/2003/trc/2_7.pdf

For this reason, United States courts have rejectaiins under the Alien Torts Act concerning sesiou
international crimes, such as genocide, which cabae@stablished through the testimony of a limitachber of
individuals: “Only individualized human rights alas against local government officials of the Pegple
Republic of China (PRC) for torture, cruel, inhumand degrading treatment, and arbitrary detentiothe
individual Falun Gong practitioners were justicebbroader claims of genocide and crimes againstahity
were non justiciable since they required findingsfacts beyond those to which individual Falun Gong
practitioners could competently testify and woutdbege the scope of the necessary factual inquidpé v. Qi,
349 F. Supp. 2d at para. 25.UN Human rights meshaiconcerning widespread and gross violationsiofam
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Trial Chamber or Trial Chamber were to subsequenilg that these alleged
‘historical events’ either did not occur, or do moeet the definition of crimes
under the Rome Statute.

58.The OPCD does however agree that it is possibleéhtoiTrial Chamber to rule that
a person or persons can be considered to be viafnesimes under the Rome
Statute, even if the accused is acquitted of respdity for the act in question. In
such circumstances, rule 98(5) would operate tarenthat there are no lacunae in
terms of the right of victims who have been adjathd as such to an effective
remedy. However, it will only be apparent thatsitnecessary to have recourse to

rule 98(5) once the Chamber has rendered its judgme

4.3 Fairness, impartiality, and integrity of the proceedings

59.The Trust Fund has not adduced any transparemriarias to how and why it
selected the projects in questinThis is particularly problematic since the
actions of the Trust Fund occur outside the contéxt case, which is impartially
adjudicated in accordance with the standard of beyeasonable doubt.

60.In this connection, whereas providing reparatiomsvictims following a final
judgment is a purely judicial act, providing ‘asarsce’ to persons has far greater
political connotations, and raises issues of pdssitiscrimination between
beneficiaries and non-beneficiaries. Hence, if Thest Fund were to concentrate
on victims from only one side of the conflict, thisuld hinder reconciliation
efforts, and reinforce the perception that the €Cbas grantedle facto immunity
to the government which referred the situation.

61.In this connection, Juba agreement emphasisedyfitkiat a “comprehensive,
independent and impartial analysis of the histony manifestations of the conflict
[...] is an essential ingredient for attaining redtaton at all levels™? and
secondly, the importance of applying criminal amdl gustice measures to any
individual, notwithstanding their association wilovernment force® It could
potentially counter these reconciliatory effortiftities associated with the ICC
were to adopt a contrary approach, which couldfoeie perceived grievances
between the parties.

rights also require complainants to adduce evideticat a pattern of gross violations exists: ‘Wkhabuld
complaints under the 1503 procedure include?’ Mitp:w.un.or.th/ohchr/complaints/faq.html#compinéire

*1 The OPCD respectfully submits that the methodolsglyout at paragraph 26 of the Notification lattes
transparency and accountability required to trigiper disbursement of international funds in sucteasitive
and important area.

“2 Article 2.3.

“3 Article 4.1
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62. At paragraph 27 of the Notification, the Trust Bustates that in order to assess
whether crimes within the jurisdiction of the Cowvere committed, the Trust
Fund “analysed decisions taken by Pre-Trial Chanhbexrs well as reports from
local, international NGOs and international orgatians which all concluded that
mass crimes within the jurisdiction of the Courvédeen committed after the 1
July 2002 on the territory of Northern Ugarida.

63.The OPCD firstly observes that the decisions of Rial Chamber Il concerning
the existence of alleged offences within the teryitof Northern Uganda are
pending potential challenges from either the RepudilUganda or the defendants
themselves. The status of these decisions is thgislyhprovisional®”® It is
therefore prejudicial to the outcome of future g@dings to use these preliminary
decisions as a basis for the disbursement of funds.

64.In terms of the Trust Fund’s reliance on IGO and ON@ports, the OPCD
observes firstly that as repeatedly held by the BurRights Committee, in the
absence of supporting documents, NGO reports drenrtbemselves sufficiently
reliable to establish personal hatfnin addition, reliance on particular NGO
reports necessarily involves an element of prectiele and partiality.

65.In addition, these reports may be relied upon fapett prosecution cases before
the ICC. The credibility and admissibility of thertents of these reports and the
testimony of the personnel must ultimately be adped by the Pre-Trial
Chamber and the Trial Chamber. As such, reliancénformation within these
reports appears to predetermine the outcome ofh@nber’s determination, and
creates the public perception that the Trust Fumgpasrts the Prosecution case
against these defendants.

66.1t is also possible that members of the local ameérnational NGOs, who are
responsible for implementing the projects of thestr-und, could participate in

the proceedings in the future as witnesses forPimsecution. It is thus highly

4 At paragraph 27.

“5 The Honourable Pre-Trial Chamber has expressigdtaat its findings concerning admissibility and
jurisdiction, as set out in the arrest warrants,“arthout prejudice to subsequent determinatidiarrant of
Arrest for Joseph Kony issued on 8 July 2005 asnalend on 27 September 2005, ICC-02/04-01/05-5part.
38.

“ Kouidis v. Greece, CPR/C/86/D/1070/2002 at parasafid 7.4; ZZ v Canada: .Z. (name withheld) v. &2k
Communication No. 123/1998, U.N. Doc. CAT/C/26/D311998 (2001).

See also Article 56(4) of the African Charter onnin and Peoples Rights (adopted June 27, 1981ghwh
stipulates that complaints before the African Cossinn can not be exclusively based on media repanis
Fact Sheet 7 Rev. 1 concerning the 1503 complgirgsedure, “It is not sufficient to rely on mass diee
reports; specific evidence should be provided. Horts there must be reasonable grounds to infen ftioe
material that the alleged pattern of gross human ghtsi  violations exists.”
(http://www.unhchr.ch/html/menu6/2/fs7.htm).
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inappropriate for the Trust Fund to provide moneypérsons or entities, whose
credibility might subsequently be an issue befbeGourt.

67.Finally, it is possible that recipients of assis&mould eventually be prosecuted
by either national courts or before the ICC, whimbuld further impugn the
credibility of the role of the ICC.

68.The OPCD is thus concerned that if entities assegiwith the Court, such as the
Trust Fund, were wade in without weighing the copsaces of providing
assistance to certain persons or verifying whether persons involved in the
assistance programmes could potentially be involvethe actual proceedings
before the Court, it could severely impact on tredibility of the Court, and the
perception of impartiality of the proceedings.

69. For these reasons, the Court and entities assdaiatie the Court should exercise
extreme caution in terms of both the persons ouggoof persons identified as
being suitable beneficiaries, and the intermedsaieolved in the compensation

process, and should publish transparent critema@ming the selection process.

4.4 The rights of future participants in the proceelings to a fair trial, in full
equality

70.The OPCD submits that if any of the beneficiariésthee Trust Fund were to
participate in the proceedings in the future aseeiti witness or as an applicant for
participation under article 68(3), both the factdahe nature of the assistance
could be subject to disclosure obligations.

71.For example, the ad hoc Tribunals have held thatfétt that a witness has
received counselling, or benefited directly or indirectly from their tia as a
witness or alleged victiffi potentially impacts on their credibility, and asch,

falls under the Prosecutor’s disclosure obligations

47 Thus, in the Prosecutor v. Furundzija, the T@abmber “found that there had been serious misadnuiu
the part of the Prosecution in breach of Rule 6@, that the Defence consequently was prejudicetielefore
ordered that the proceedings were to be re-opembd io connection with the medical, psychological o
psychiatric treatment or counselling received bynass A after May 1993, and the Prosecution wasredito
disclose any other connected documents.” Trial dodmt of 10 December 1998, Prosecutor v. Anto
Furundzija, 1T-95-17/1, at para 22.

“8 For example, in the Prosecutor v. Martic, witnsBd-079 “testified that after his lawyer had suggesthat

he contact the Tribunal to seek assistance withagydum, he was interviewed by the Prosecution, thatihe
was subsequently informed that the Prosecutionvinditien a letter to the authorities of the stateevehhe
currently lives to ask that he be allowed to stagreé until he finishes testifying at the Tribun#"The
Prosecution “acknowledged that the evidence of #gsnMM-079 should be “scrutinized with care” sifibe
said that he hoped to receive the assistance dDTi to remain in the country where he is reloc&tédThe
Chamber ultimately concluded that in light of thesiatance provided to witness MM-079 and another
Prosecution witness, “there is significant doubtaghe credibility of both witnesses”. The Chambesrefore

n°® ICC-02/04-01/05 18/20 12 March 2008



|CC-02/04-01/05-279 12-03-2008 19/20 EO PT

72.The OPCD observes that whereas the merits and tveighese arguments must
be adjudicated by the Chamber seised of the acas#, it would be in the
interests of justice for the Prosecutor to be jmoaition to fulfil such disclosure
obligations should the need arise.

73.For these reasons, the OPCD respectfully submés ithorder to preserve the
rights of future participants (in particular, futulefence teams), it would be in the
interests of justice for the Chamber to order thesTFund to provide these details
in a confidentiakx parte register to the Prosecution, which would thus &n#ie

Prosecution to fulfil future disclosure obligations

5. Relief Sought
74.1n light of the above submissions, the OPCD regdplgtrequests the Honourable

Pre-Trial Chamber to:

- request the Trust Fund to provide, on a confidérisis, more detailed
information concerning the intermediaries utilisadd the date, location and
nature of the alleged crimes from which the benafies allegedly suffered
harm; and

- provide the Prosecution and the OPCD with an oppdst to submit
additional observations in light of this informatibefore rendering a decision
on this issue.

75.In the alternative, the OPCD respectfully requetsts Honourable Pre-Trial

Chamber to take into consideration the above obsens.

gave “weight only to the parts of their respectexddence which are corroborated by other evidenteal
Judgment of 12 June 2007, at paras. 37-38,
http://lwww.un.org/icty/martic/trialc/judgement/m&jud070612e. pdf.

See also Prosecutor v. Zigiranyirazo, Schedulimie®©— In Camera Hearing On Prosecutor’'s MotiorPEomit
Limited Disclosure Of Information Regarding Paynseitnd Benefits Provided To Witness Ade And His
Family Rules 66(C) And 68(D) Of The Rules Of Procedure And Evidence, 19 January 2006; and Prosecutor v.
Bizimungu, Decision On Prosper Mugiraneza’'s Motion For Reco@fsAll Payments Made Directly Or
Indirectly To Witness D, 28 September 2006.
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Mr Xavier-Jean Keita
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Dated this Wednesday, the 12th of March 2008
At The Hague, The Netherlands

n° ICC-02/04-01/05 20/20

|CC-02/04-01/05-279 12-03-2008 20/20 EO PT

12 March 2008



