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1. Procedural history

1. On 7 December 2007 the Honourable Single Judgeedsshe “Decision on the
Request of the OPCD on the Production of Relevamparting documentation
pursuant to Regulation 86(2)(e) of the Regulatibthe Court and on the Disclosure
of Exculpatory Materials by the Prosecutbr”.

2. On 23 January 2008 the Single Judge granted th&eO&f Public Counsel for
Defence (OPCD) leave to appeal the decision ofalleving grounds:

“whether article 68(3) of the Statute can be inteted as providing

for a ‘procedural status of victim’ at the investigpn stage of a
situation and the pre-trial stage of a case; and

() if so, whether rule 89 of the Rules and regolat86 of the

Regulations provide for an application process whanly aims to

grant the procedural status of victim and is thigtidct and separate
from the determination of the procedural rightsaatied to such
status; and what are the specific procedural feasurof the

application process? Or

(i) if not, how applications for participation athe investigation

stage 2of a situation and the pre-trial stage ofase& must be dealt
with.”

3. On 4 February 2008, OPCD filed its “appeal brieftioe ‘Decision on the Requests of
the OPCD on the Production of Relevant Supportirggubnentation Pursuant to
Regulation 86(2)(e) of the Regulations of the Coamnd on the Disclosure of
Exculpatory Materials by the Prosecutot.”

4. On 6 February 2008, the Office of Public Counsel ¥ictims (OPCV) filed the
“Request from the OPCV Acting as Legal Represerdgdir Clarificationon Victim
Participation in the Interlocutory Appeal filed Hye OPCD under article 81(2) of the
Rome Statute®.

5. On 8 February 2008, the Legal Representatives ciiris filed“ Application from the

Legal Representatives of VPRS 1, VPRS 2, VPRS R¥R, VPRS 5 and VPRS 6

Yicc-01/04-417
2 |CC-01/04-438, at page 8.
%1CC-01/04-440
41CC-01/04-442
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and a/0071/06 for Leave to Participate inthe Apdéed by the OPCD on 13
December 2007 and Authorised by Pre-Trial Chamloer23 January 2008”

6. On 11 February 2008, the Legal Representative cfirdia/105/06 filed the “Request
of the Legal Representative of Victim a/0105/06dathorisation to participate in the
appeal filed by the OPCD on 13/12/2007 and autkdrisy the Pre-Trial Chamber on
23/1/2008"°

7. On 13 February 2008, the Appeals Chamber issued'Decision of the Appeals
Chamber on the OPCV's request for clarification enedlegal representative's request
for extension of time and Order of the Appeals Chamon the date of filing of
applications for participation and on the time lo¢ ffiling of the response thereto by
the OPCD and the Prosecutorin which it dismissed OPCV’'s request for
clarifications, ordered that applications for peipgation in the appeal were to be filed
by 21 February 2008, further, that OPCD and Prase@ould file, by 4 March 2008,
a consolidated response to all applications redewaich could include “submissions
with regard to the right of victims to participatethis appeal, and the modalities for
such participation”.

8. On 14 February 2008, the Legal Representatived fillee “Observations du
Représentant légal de VPRS1, VPRS2, VPRS3, VPRBRSB, VPRS6 et a/0071/06
suite a I"OPCD appeal brief on the Decision on Rexuest of the OPCD on the
Production of Relevant Supporting DocumentatiorsRant to Regulation 86(2)(e) of
the Regulations of the Court and on the Disclosir&xculpatory Materials by the
Prosecutor®

9. On 21 February 2008, OPCV filed the “Requéte du B@&R tant que représentant
légal des victimes autorisées a participer auxdatores dans le cadre de la situation
en République démocratique du Congo aux fins deticpmation a l'appel
interlocutoire déposé par le BCPD le 4 février 20a8hd alsd' Requéte du BCPV en
tant que représentant légal des demandeurs daadre de la situation en République
démocratique du Congo aux fins de participatiota@pkl interlocutoire déposé par le
BCPD le 4 février 2008*°

10.0n 21 February 2008, the Legal Representatived the “Application of the Legal
Representative of Victims a/0016/06, a/0018/06021006, a/0025/06, a/0028/06,

51CC-01/04-446
51CC-01/04-448
71CC-01/04-450
81CcC-01/04-451
%1CC-01/04-466
101cc-01/04-467
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a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/Q®44/a/0045/06, a/0142/06,
a/0148/06, a/0150/06, a/0188/06, a/0199/06, a/@B28hd Applicants a/0163/06 to
a/0183/06, and a/0185/06 to a/0187/06 for Leavieadicipate in the Appeal filed by
the OPCD on 13 December 2007 and Authorised byTRak-Chamber | on 23
January 2008%

11.The OPCD hereby files its consolidated responstheovictims’ filings. In order to
further assist the Appeals Chamber, the OPCD dtaotees as an annex a table setting

out the standing of the OPCD vis-a-vis the différ@pplicants and alleged victims.

2. Submissions

12.In applying the criteria established by Article B8(the Appeals Chamber has held
that that “[ijn order to allow for a proper detenation of the issue by the Appeals
Chamber pursuant to article 68 (3) of the Statate,application should include a
statement from the victims in relation to whethed d&ow their personal interests are
affected by the particular interlocutory appealwadl as why it is ‘appropriate’ for the
Appeals Chamber to permit their views and concésrise presented. Furthermore, it
is for the Appeals Chamber to ensure that any viemgsconcerns of victims must be
presented ‘in a manner which is not prejudiciabtanconsistent with the rights of the
accused and a fair and impartial tridf®. This test was previously applied by the
Appeals Chamber in relation to the interlocutorpegd concerning Thomas Lubanga
Dyilo’s application for releasE. The criteria are to be applied cumulatively, as is
apparent from Article 68(3) and the judgement ef Appeals Chamber.

13.The first part of this response will address trepeetive issues of (i) personal interests
(i) appropriateness and (iii) prejudice to theatwfe. The second part will refer to the
modalities of participation, should leave to papi@te be granted. The OPCD would
also like to respectfully request the Appeals Chamto consider the OPCD’s
recognition that the personal interests of cerédlieged victims might be affected for

the purposes of this specific interlocutory apptmabe without prejudice to the merits

11CC-01/04-468

12 “Decision of the Appeals Chamber on the OPCV'suest| for clarification and the legal representative
request for extension of time and Order of the AgipeChamber on the date of filing of applications f
participation and on the time of the filing of tresponses thereto by the OPCD and the Proseci®g;01/04-
450, 13 February 2008.

13 The Prosecutor v Thomas Lubanaga Dyilo, “Judgnoenthe appeal of Mr. Thomas Lubanga Dyilo against
the decision of Pre-Trial Chamber | entitled ‘Démissur la demande de mise en liberté proviso érdldomas
Lubanga Dyilo,”1CC-01/04-01/06-824, 13 February 2007, at para. 44.
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of the OPCD’s submissions concerning whether thesgoel interests of alleged
victims are affected by proceedings during theasitun phase.

2.1 Personal Interests

14.In addressing the alleged victims’ personal intsrethe OPCD notes that the
procedure established by the Appeals Chamber esjtivat “an application should
include a statement from the victims in relationwtbether and how their personal

interests are affected by the particular interlopuppeal®*

and that, specifically, the
alleged victims are required to make “explicit [iskbetween their submissions and
the specific issues raised on appéal”.

15.Relevant personal interests that have been prdyicesognised by the Appeals
Chamber include such tangible issues as the patdnti continuation of crimes, or
further hostility® as well as “when their [the alleged victims’] potion is in issue
and in relation to proceedings for reparatios”.

16. The OPCD also endorses the views of Judge Pik wha separate opinion, offers
further examples of relevant personal interestd [ag “the elicitation of evidence

revealing the injury inflicted upon victims by theime™?

(this being the subject
matter of the relevant proceedings) and “protectind support in the proceedings”.
Judge Pikis further opines that “participating witt’ views and concerns are referable
to the cause that legitimizes their participatithe, cause that distinguishes them from
other victims, namely their personal interestshie éxtent they are affected by the
proceedings® thereby emphasising the particularity of eachgaievictim’s personal
interests and the need for those interests to && imimitably to the relevant

proceedings.

4 The Prosecutor v Thomas Lubanaga Dyilo, Appealan@ter Judgement df3 February 2007, ICC-01/04-
01/06-824, at para. 44.

' The Prosecutor v Thomas Lubanaga Dyilo, Appealn@ier Judgement Gf3 February 2007, at para. 44.

8 The Prosecutor v. Thomas Lubanga Dyilo: ‘Obseovatiof victims a/0001/06, a/0002/06 and a/0003fD6 i
respect of the application for release filed by Eredence’, ICC-01/04-01/06-530-tEN" ©ctober 2006, at paras
11-15; confirmed by Appeals Chamber, decision oF&Bruary 20071CC-01/04-01/06-824at para. 54.

Y The Prosecutor v Thomas Lubanga Dyilo, “Decisidrthe Appeals Chamber on the Joint Application of
Victims a/0001/06 to a/0003/06 and a/0105/06 cariogr the ‘Directions and Decision of the Appeals
Chamber’ of 2 February 20071CC-01/04-01/06-925, 13 June 2007pata. 28.

18 Separate Opinion of Judge Pikis, Appeals Chamimdgelment of 13 June 200%,C-01/04-01/06-92%t para.
14,

9 para. 16.

“ para. 16.
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17. The OPCD therefore submits that the concept cfqueal interests should continue to
be interpreted so as to follow this establisheaidref tangible and particularised
interests?

18.1n the context of the present appeal, the OPCD theview that the following (non-
exhaustive) list of issues could conceivably impactthe personal interests of the
alleged victims:

- whether generic presumptions concerning the gpaisinterests of alleged
victims during the situation phase facilitate oustrate the right of alleged
victims to express their personal views and corgé@mnrelation to particular
proceedings;

- whether, before subjecting the applicants to gbeutiny of the application
process, the Chamber should first identify viapl®ceedings during the
situation phase in which they could potentiallytjggpate;

- the advantages and/or disadvantages — from thepeaive of the alleged
victim — of being requested to identify the impa€tspecific proceedings on
their personal interests, for example, in termshef expenditure of their time
and resources that such a requirement might eotai, terms of whether such
a requirement would ensure that their right to hthedr views and concerns
considered would be implemented in an effective medningful manner;

- the impact, on the alleged victims, of confaithe scope of participation
under article 68(3) to persons who have sufferathhas a result of alleged
crimes, which are being actively investigated aspcuted by the Prosecutor;

- whether an automatic system of notification ofittgoroceedings — which is
not contingent on being formally granted the pracat ‘status of victim’ —
would assist the alleged victim to choose whenlaowl to submit a request for
participation in a specific proceedings;

- the impact of being requested by the Chambeeitioer supplement their
applications forms with additional supporting do@ntation, or to provide an
explanation as to why they are not in a positiodd®so®* and

- whether issuing a decision on the basis»oparteinformation concerning the

applicants, which has not been transmitted to eitine applicants themselves

L This course of action is also condoned by the &uisr who states, at Para. 17 of the OTP’s respdhat
“relevant personal interests for the purposes dickr 68(3) must be tangible - a ‘judicially recagpble
personal interest’™; see also E. Haslam, “VictinttRgation at the ICC”, in McGoldrick, Rowe and Breelly
(eds.): The Permanent International Criminal C{2004) at p. 326.

2 pppeal Brief at paragraph 65.
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or the parties, impacts on the right of the applice® be heard, and to be
treated with respect and dignfty.

19.Due to the importance and uniqueness of the apiealDPCD would not in principle
oppose the Appeals Chamber authorising the legaésentatives of alleged victims,
who were the subject of the Single Judge’s decsswmn/ and 13 December 2007, to
submit views and concerns in relation to how thmarsonal interests are directly
affected by issues such as the aforementioned,ithstanding the fact that their legal
representatives might not have clearly articuldied/ the personal interests of the
alleged victims are affected by the appeal.

20. In terms of the particular personal interestsdciby the legal representatives, the

OPCD submits the following observations.
VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VRRS.©a71/06,

21. The OPCD observes that the personal interesellisy the legal representatives of
VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPR&I6#071/06, namely the
“status and the rights conferred upon them at thetson stage and at the pre-trial
stage of the cas&"are generic in nature and not congruent with tgiirement that
they identify an ‘explicit link’ with the issuesisgd. The OPCD cites Judge Pikis in
this regard, in submitting that “no grounds are farvard establishing personal
interests of the Applicants being at stake or agid affected by the determination of
the appealability of theub judicedecision. And none can be directly or inferenyiall
identified.*

22.The OPCD further observes that VPRS 1-6 are subgettie legal regime set out in
the Pre-Trial Chamber’'s decision of 17 January 20@6articular, the requirement
that participation in specific proceedings coulddobject to a further assessment by
the Chamber as to whether the specific proceedingsact on their personal

interest$® As such, it is not apparent from the legal repmestéve’s filing as to how

% pppeal Brief at paragraph 64.

24 “Application from the Legal Representatives of VPR, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and VPRS 6 and
a/0071/06 for Leave to Participate in the Appelaldfiby the OPCD on 13 December 2007 and Authoriged
Pre-Trial Chamber | on 23 January 200&C-01/04-446-tENG8" February 2008, at para. 18.

% geparate Opinion of Judge Pikis in Prosecutoheriias Lubanga Dyilo, Decision of the Appeals Chambe
on the Joint Application of Victims a/0001/06 td0@03/06 and a/0105/06 concerning the “Directiond an
Decision of the Appeals Chamber” of 2 February 200TC-01/04-01/06-925, 13 June 20@T para. 22.

% gee paragraphs 64, 73 and 74.
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the Appeals Chamber’s resolution of the first ajgelissue would impact on the
rights previously conferred upon them by the 17uday 2006 decision.

23.In terms of the second component of the appealeraimgy the application process,
the OPCD firstly notes that none of these allegitimes were the subject of the
OPCD'’s requests for additional information and/ocuimentation. The OPCD is also
not in a position to assess further what their gaakinterests could be in light of the
fact that the OPCD has never been disclosed tbemtities and application forms.
The OPCD is therefore not able to conclude one ovaye other whether changes in
the application process could impact on their gbib apply to participate in pre-trial
proceedings.

a/0105/06

24.The OPCD observes that whilst the application bg thgal representative of
a/0105/06 is unclear as to what specific persartarests are affected, instead stating
in overly broad terms that “the personal interefta/0105/06 are directly affected by
the issues raised by the OPCD, which essentialhc&m the rights and privileges
accorded to victims®/ the statement that “the advantage of having a/@B05
participate at this stage would be to discover Whithis or her personal interests are
affected by these issues and perhaps understandhisoov her interests are different
from those of the other victim$® suggests that the personal interests of a/01G5£6
directly affected by the issue as to whether tlexspnal interests’ of an applicant or

participating applicant can be defined in a gensense.

a/0016/06, a/0018/06, a/0021/06, a/0025/06, a/00@8/a/0031/06, a/0032/06,
a/0034/06, a/0042/06, a/0044/06, a/0045/06, a/0082/a/0148/06, a/0150/06,
a/0188/06, a/0199/06, a/0228/06

25.The OPCD readily acknowledges that the applicakigrthe legal representative of
a/0016/06, a/0018/06, a/0021/06, a/0025/06, a/@®28/a/0031/06, a/0032/06,
a/0034/06, a/0042/06, a/0044/06, a/0045/06, a/@B42/a/0148/06, a/0150/06,
a/0188/06, a/0199/06, a/0228/06 and Applicants GB@b6 to a/0183/06, and

?7'‘Request of the Legal Representative of Victiml@806 for authorisation to participate in the appied b%/
the OPCD on 13/12/2007 and authorised by the Pigd-Chamber on 23/1/20081CC-01/04-448-tENGLT'
February 2008, at para. 15.

8 Section 2.

n° ICC-01/04 8/20 04 March 2008
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a/0185/06 to a/0187/06, filed on 21 February 28asffers more concrete examples of
personal interests that may be affected, suchestiligation on victims “to present
new applications to participate in any specificqaaural activity in a situation or case
proceedings” and the assertion that this “will dile impact upon the capacity of the
victims to present in a timely manner their viewsl @oncerns in those instances when
their personal interests are affectéd”.

26.The OPCD disagrees, however, that the appellatge i€oncerning whether the
Chamber is obliged to provide the parties with infation which is extrinsic to the
applications forms would impact on the safety avamy of the alleged victims. As set
out in the OPCD Appeal brief, in light of the fattat the OPCD has already been
provided with the names and addresses of the apéiqas set out in the application
form), the provision of additional information (fexample, theex parteanalysis set
out in the Report of the Registry) would cause ddittonal safety risk or loss of
privacy to the alleged victims.

27.1n any case, the Appeals Chamber is seised okt Issue as to whether the Single
Judge fettered her discretion concerning the OPCi#gquests for additional
information. Should the Appeals Chamber uphold @RCD’s appeal, the Single
Judge would be directed to consider these reqaests, in which case, the applicants
would have the right to present any concerns ragguritheir security or protection to
the Single Judge. The decision of the Appeals @eamwill not in itself directly
affect the security or safety of the applicatits.

a/0163/06 to a/0183/06, and a/0185/06 to a/0187/06

29 “Application of the Legal Representative of VicEna/0016/06, a/0018/06, a/0021/06, a/0025/06, &/062
a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/@B44/0045/06, a/0142/06, a/0148/06, a/0150/06,88/06,
a/0199/06, a/0228/06 and Applicants a/0163/06 @1&3/06, and a/0185/06 to a/0187/06 for Leave to
Participate in the Appeal filed by the OPCD on 1&:Bmber 2007 and Authorised by Pre-Trial Chamioer 23
January 2008,ICC-01/04-468, 21 February 2008.

* para. 16.

31 The OPCD refers to its submissions at paragrapt22of its Appeal Brief of 18 February 2008, te #ffect
that the alleged victims are required to demorestizt their personal interests are directly affiédiy the issues
being considered on appeal, as opposed to theatétioutcome of the appeal. This approach is cemistith

the conclusions of the Appeals Chamber, as setirotite Decision of the Appeals Chamber on the Joint
Application of Victims a/0001/06 to a/0003/06 an@1®5/06 concerning the “Directions and Decisionthwf
Appeals Chamber” of 2 February 2007, ICC-01/04-6108, 13 June 2007at paras 25-26.
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28.The OPCD notes that the legal representative alsocates for the participation of
alleged victims who have not yet been granted pssiom to participate in the
situation’?

29.As a preliminary observation, the OPCD refers te fimdings of the Honourable
Single Judge that “due to the specific object angppse of the application process,
applicants “are neither entitled to reply to the@lvations of the Prosecution and the
Defence nor to request leave to appeal the decafisthe Chamber on the merits of
their applications™??

30. The OPCD further refers to the following statet&nJudge Pikis:

“Of which victims (of those coming within the defion) the personal

interests are at stake in any given proceedings? iiévitable answer is of
victims who suffered harm from the crime or criméd® subject-matter of
investigation, confirmation, the trial, appeal,istan (article 84 of the Statute),
and reduction of sentence (article 110 of the $adind rule 224 of the Rules
of Procedure and Evidence).”

31.Absent a finding that the applicants have suffdradn from an alleged crime, which
is the subject-matter of investigation, confirmatiet ceterathe applicants do not fall
within the scope of article 68(3). The OPCD therefsubmits that in light of their
limited procedural stature, the personal intere$tapplicants are not affected by the
interlocutory appeal.

32. In any case, in terms of the first appellate isgueether the Chamber can grant a
procedural status of victim), the OPCD finds theraissions of the representative to
be untenable, as these applicants do not pregewgless personal interests capable of
being affected by this aspect of the appeal; thpligmts’ status will remain
unchanged by the appeal irrespective as to wheathisr granted or denied and,
consequently, their personal interests will renveliolly unaffected.

33.With respect to the second aspect of the appealafpiplication process), in relation to
the representative’s claim that “the Appeals Changbeuld be mindful of the Pre-
Trial Chamber’s earlier ruling allowing the Lega¢ftesentative of the Applicants to
be heard on matters related to the protection afetysof the applicants on case by
case basis when appropriate”, the OPCD notes lilaatihe Legal Representative has

failed to identify a specific issue, which directdgncerns the safety and protection of

% paragraphs 20-21.

3%Decision on the Application for Leave to AppeagtBecision on the Requests of the OPQZT-01/04-437,
18 January 2008, citingDecision on the Requests of the OPCV”, ICC-01/08;4110 December 2007, at para.
16.

3 Decision of the Appeals Chamber on the Joint Agagion of Victims a/0001/06 to a/0003/06 and a/0065
concerning the “Directions and Decision of the AgseChamber” of 2 February 200C-01/04-01/06-925,
13 June 2006, Separate Opinion of Judge Pikisragpaph 13.

n° ICC-01/04 10/20 04 March 2008
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these particular applicants. The OPCD refers tob&ervations at paragraphs 26 to 27

concerning this aspect of the appeal.

a/0007/06, a/0008/06, a/0022/06, a/0024/06, a/00@6/a/0030/06, a/0033/06,
a/0040/06, a/0041/06, a/0046/06, a/0072/06, a/00@86 a/0141/06, a/0145/06 to
a/0147/06, a/0149/06, a/0151/06, a/0152/06, a/006,14/0162/06 and a/0209/06

34.At paragraph 15 of this filing, the Office of PublCounsel for Victims (OPCV)
contends that by proposing alternative mechanismseture the rights of alleged
victims during the situation phase, the OPCD cleaikhes to deny the applicants the
right to participate at this stage. The OPCD notlest the relevant test for
participation is not whether the alleged victim ey or disagrees with the legal
submissions put forth by a party, it is whetherirtipersonal interests are directly
impacted by this issue.

35.Nonetheless, the submission of the OPCV could atdithat the personal interests of
the alleged victims are impacted by the issue aghether the mechanisms referred to
by the OPCD (submission of a complaint to the Odfablishment of an effective
notification system, submission of observationadgnordance with rule 50(1) and (3))
would adequately protect the judicially recognisetérests of the applicants during
the situation, or whether they can envisage coecexamples concerning these
particular alleged victims in which recourse tact68(3) would be necessary during
the situation phase.

36.The OPCYV further avers that if the applicants wegerived of the procedural status
of victim, they would also be deprived of the riglat present their views and
preoccupations or to tender documents in relatmrihe ongoing investigatioet
cetera The OPCD notes in this connection that in itsislen of 7 December 2007,
the Honourable Single Judge neither granted anjicapps the procedural status of
victim, nor attached any participatory rights tisthtatus. Indeed, in light of the fact
that the Appeal of 4 February 2008 is not at alhcewned with the modalities of
participation, it is difficult to understand howetlissues set out therein directly impact
on the purported right of the alleged victims tegamt their views and preoccupations

or to tender documentt cetera

a/0047/06 to a/0052/06

n° ICC-01/04 11/20 04 March 2008
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37.In the same filing, the OPCV also requests thetrigh participate on behalf of
applicants a/0047/06 to a/0052/06, who have not bgsn granted the right to
participate in the situation. In the decision of Récember 2007, the Honourable
Single Judge noted that these applications had belemitted in the case file of the
Thomas Lubanga Dyilo case, and therefore decidatlithwould be appropriate to
defer her consideration of these applications pendhe decision of the Trial
Chamber?

38. Since the Honourable Single Judge has not gratiese applicants the procedural
status of victim, the resolution of the first agped issue will have no impact on their
current position, and thus their personal interesidoreover, if the applicants are
indeed granted reciprocal rights to participatéhi situation by virtue of their status
in the trial proceedings, the suggested modaliteshe application process during the
situation and pre-trial phases will not apply terth As such, the applicants’ interests
can only be said to be affected on a purely hypmihlebasis.

39.Finally, the OPCD observes that a/0047/06 to a/@&ere never the subject of an

OPCD request for additional information or discl@su

A/0004/06 to a/0006/06, a/0019/06, a/0020/06, a/0@ a/0035/06,
a/0036/06, a/0039/06, a/0043/06, a/0047/06 to a2006, a/0073/06 to
a/0080/06, a/0110/06, a/0144/06, a/0153/06 to afas, a/0159/06,
a/0160/06, a/0203/06, a/0220/06, a/0222/06 and 40026

40.The OPCD refers to its observations at paragrapiceroing the general position of
applicants as regards interlocutory appeals. ThERurther notes that the OPCV
has not adduced any additional considerations ahdompact of these appellate
issues on the personal interests of the applicdiits. OPCD further notes that the
OPCD has at no point in time requested additiomf@irimation/disclosure concerning
a/0004/06 to a/0006/06, a/0019/06, a/0020/06, FMDB2 a/0035/06, a/0036/06,
a/0039/06, a/0043/06, a/0047/06 to a/0052/06, &@/to a/0080/06.

3.2 Appropriateness

% At paragraph 142.
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41.0OPCD observes that Article 68(3) requires a “speaetermination by the Appeals
Chamber that the participation of victims is appiaje in the particular interlocutory
appeal under consideratioff’.In this regard the OPCD endorses the opinions
expressed by Judge Pikis, namely that “[tjhe stdgehich the views and concerns of
victims may be presented must be at an intervahefproceedings that would be
appropriate, regard being had to the norms ofreafad impartial trial and the rights of
the accused®’

42. The OPCD would also endorse the views of JudgegySeho attaches the notion of
appropriateness to that of expediency, such thamifgieng the airing of alleged
victims’ views and concerns in situations or motiest may substantially delay the
proceedings would not satisfy this criteriin.

43.1n light of the fact that the current appellateqaedings represent the first occasion in
which several key issues concerning article 68(®) tne application process will be
considered at the appellate level, the OPCD sulthmtsit would be in the interests of
justice to ensure that the views and concerns lefigedl victims are taken into
consideration as it would ensure that the Appedmniber has the benefit of
considering the appellate issues though the lernthage directly affected by these
issues.

44. Their participation could also facilitate the dilof the parties to consider, and
proactively devise potential responses to any ilegiie concerns proffered by the
legal representatives on behalf of the allegednagt This would ensure an immediate
and expeditious resolution from the Appeals Chantbeelation to these concerns. In
contrast, if these views and concerns were defefoedconsideration to future
proceedings in the situation phase, this mightltasua need for future appellate
intervention, and unnecessary re-litigation of éhissues.

45.The OPCD therefore respectfully submits that it dlowt oppose the Appeals
Chamber finding that it is appropriate for the @#ld victims to present their views
and concerns in relation to this appeal, notwithditag the fact that their legal
representatives might not have satisfactorily destrated the propriety of their

clients’ participation.

% The Prosecutor v Thomas Lubanaga Dyilo, Appealan@fer Judgement df3 February 2007, ICC-01/04-
01/06-824 para. 40.

37 Separate Opinion of Judge Pikis, Appeals Chambégeiment of 13 June 200[GC-01/04-01/06-925at
para. 20. See also D. Donat-Cattin, ‘Article 6&tBction of the Victims and their participation ihe
proceedings’ in Trifterrer (ed.Lommentary on the Rome Statute of the InternatiGnizhinal Court at p. 886.

¥ Separate Opinion of Judge Song in the Prosecutdhamas Lubanga Dyilo, Decision of the Appeals
Chamber on the Joint Application of Victims a/00IBL.to a/0003/06 and a/0105/06 concerning the “Divas
and Decision of the Appeals Chamber’ of 2 Febrz@@7,”|CC-01/04-01/06-925, 13 June 20@{ para. 23.
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46.Against this background the legal representative®PRS 1- 6 and a/0071/08
submit only that the victims “are directly affecteshd that their participation is
entirely appropriate at this stage in the procegsfinno further reasoning is offered,
rendering it difficult to analyse this criterionattoughly in this instance. The OPCD
submits that by asserting that participation israppate by virtue of not being
inappropriate the legal representatives fail tachitgge the requirements of Article
68(3) and the standard set by the Appeals Chaffiber.

47.The legal representative of victim a/0105/06 statesa similar manner, that their
participation “is indeed appropriate at this stagel may be of great benefit to the
proceedings”. The OPCD submits that the reasopingorward again falls short of
the standard required of Article 68(3) and the sieas of the Appeals Chamber.

48.The legal representatives of a/0016/06, a/001840®)21/06, a/0025/06, a/0028/06,
a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/@®44/a/0045/06, a/0142/06,
a/0148/06, a/0150/06, a/0188/06, a/0199/06, a/@B28hd Applicants a/0163/06 to
a/0183/06, and a/0185/06 to a/0187/06 also mentierely that “their participation is
entirely appropriate at this stage in the procegslinfollowing a similar trend to those
set above.

49.The two filings of the OPCV also assume that therepriateness criterion is met by
virtue of the fact that the appeal impacts on teespnal interests of the alleged
victims;** and mainly focus on the argument that since ppaiion at the situation
phase is in general appropriate, participation nteriocutory appeals during the
situation phase is also appropriate. These submnissalso fail to meet the positive
obligation to describe how this criterion is met.

3.3 “Not prejudicial to or inconsistent with the rights of the accused and a fair
and impartial trial”

50. The OPCD notes that, pursuant to Article 68(3) #ma findings of the Appeals
Chamber, “it is for the Appeals Chamber to enshe tiny views and concerns of

victims must be presented ‘in a manner which isprejudicial to or inconsistent with

¥91CC-01/04-446.

“0 The “Decision of the Appeals Chamber on the OP@&tmiest for clarification and the legal represeves'’
request for extension of time and Order of the AgipeChamber on the date of filing of applications f
participation and on the time of the filing of thesponses thereto by the OPCD and the Prosecu@€-@1/04-
450, 14 February 2008)rovides that alleged victims must indicate “whyistappropriate for the Appeals
Chamber to permit their views and concerns to leegted at this stage of the proceedings”.

1 As set out in the OPCD Appeal Brief of 4 Februa@s, the criterion of appropriate must be constinea
separate and distinct manner from the criteriopestonal interests.
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the rights of the accused and a fair and impairiial”. > The Appeals Chamber has
previously held that this criterion could be fudd by virtue of the observations
received by the alleged victims being “limited and specifically relevant to the
issues arising in the appeal rather than more géyief® and by according other
parties the right to resporid.

51.Judge Pikis has held that the application of thitemon includes a consideration of all
aspects of Article 67 of the Statfeand the necessary exclusion of a ‘second
accuser’ in line with the principle of equality afms*® Judge Song, in a separate
opinion within the same judgement, cites excesdelay as another point to take into

consideratiorf’

Legal representatives of VPRS 1, VPRS 2, VPRS BRS\R VPPRS 5, VPRS 6 and
a/0071/06

52.The legal representatives of VPRS 1, VPRS 2, VPR®RS 4, VPPRS 5, VPRS 6
and a/0071/0% observe that “the OPCD fails to show how partitiggaof the victims
in the ongoing proceedings would be inconsisterh whe rights of the accused in
such a way as to significantly affect the progmfsthe trial”*° This line of argument
is adopted seemingly without regard to the decisibrine Appeals Chamber that
alleged victims’ applications “shall include a staent in relation to why the
presentation of such views and concerns would eopriejudicial to or inconsistent
with the rights of the Defenc®” thereby placing a positive burden on the alleged
victims to establish that this criterion is met.

53. The legal representatives, in support of partiogma further state that the alleged
victims’ participation “is neither prejudicial tooninconsistent with the rights of the
accused insofar as it has no effect on the Defsnpsdcedural rights. Indeed, the
Prosecution and Defence have the opportunity tpores to any presentation of the
victims’ views and concerns. Accordingly, the papgation of the victims in the

particular interlocutory appeals proceedings damsviolate the principle of fairness

“2 The Prosecutor v Thomas Lubanaga Dyilo, Appealan@fer Judgement df3 February 2007, ICC-01/04-
01/06-824 para. 44.
3 The Prosecutor v Thomas Lubanaga Dyilo, Appeasn@tfer Judgement df3 February 20Qpara. 55.
44
Para. 55.
“5 Separate Opinion of Judge Pikis, Appeals Chamimgement, 13 June 200%,C-01/04-01/06-925)ara 18.
“*pPara. 19.
" Separate Opinion of Judge Song, Appeals Chamtsgeiwent of 13 June 200IK;C-01/04-01/06-925at
para. 27.
*®1CC-01/04-446
9 Para. 21.
*0 Appeal Chamber, Decision &8 February 2007, at para. 44.
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of the proceedings.” Whilst the legal represeméstiproceed to address why it would
be fair for the alleged victims’ to participatethey fail to touch, essentially, on the
flipside of this argument, relating to the rightdlte Defence.

54.1n this regard, the OPCD observes that the OPCDnbasr been disclosed either the
identities or the application forms of VPRS 1-6.s such, the OPCD is in a highly
disadvantaged position vis-a-vis its ability to ertain the pertinence of the legal
representatives’ submissions concerning the existeri a personal interest, and its
ability to ascertain the relevance and accuracthefsubstantive views and concerns
of these completely anonymous and unfamiliar pexson

55. In this connection, the OPCD respectfully subrtfitst the right to respond, which is
necessary to ameliorate potential prejudice todéskence, must be interpreted in an
effective manner. As such, the participation ofsthgarticular alleged victims would
be prejudicial to the OPCD.

56.The OPCD also notes that the 14 February filing nstted by the legal
representatives of VPRS 1, VPRS 2, VPRS 3, VPRSRRS 5 and VPRS 6 and
a/0071/08° addresses substantive arguments concerning tfealapmtwithstanding
the absence of prior authorisation from the App&iamber to address such issues.
In this regard, the Appeals Chamber has, in simiases, met the practice of
addressing substance before being granted leade &0 with disapproval and has
stated that such a practice may result in the AgpE€hamber rejecting both the
request and the filing® Moreover, such a practice is not compatible wfiticle
68(3), which establishes the need for fairness ampartiality. In addressing
substantive issues on a pre-emptive basis, thd legaesentative has sought to
predetermine the scope of their participation. Sacpractice is prejudicial to the
OPCD, and negatively affects the expeditiousness tle# proceedings, by

unnecessarily convoluting the filings which thetjger must consider and respond to.

Legal Representative of a/0105/06

*L para. 25.

%2 ‘Observations du Représentant légal de VPRS 1,%PRVPRS 3, VPRS 4, VPRS 5, VPRS 6 et a/0071/06
suite a I' “OPCD appeal brief on the Decision oe fRequests pf the OPCD on the Production of Retevan
Supporting Documentation Pursuant to Regulation2)§6f of the Regulations of the Court and on the
Disclosure of Exculpatory Materials by the Prosec(itICC-01/04-451, 14 February 2008.

3 The Prosecutor v Thomas Lubanaga Dyilo, Appealan@fer Judgement df3 February 2007, ICC-01/04-
01/06-824 at para. 68: ‘The Appeals Chamber disapprovesmhctice of the filing of a substantive replyopri

to leave being granted by the Appeals Chamber,winiand of itself may also give rise to the rattof an
application for leave’; the finding was in relatitma filing by the Prosecution.
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57.The Legal Representative of a/0105/06 states fheatiCipation ...at this stage of the
proceedings does not prejudice the rights of thiele or the requirements of a fair
trial. By presenting views and observations, thefelbce and the Prosecution will
have an opportunity to respond to this [...]. TheJl thiereby have an opportunity to
demonstrate how the views and observations of &060do not comply with the law
on the issues raised by the OPCH.”

58.1n light of the fact that the OPCD has also notrbemvided with the application form
or identity of a/0105/06, the OPCD respectfully mitis that these arguments also fail
to satisfy the requirements of Article 68(3) ané tlest expounded by the Appeals
Chamber, failing to specify concretely how prejedio the OPCD will be prevented.

The Legal Representative of a/0016/06, a/0018/8)24/06, a/0025/06, a/0028/06,
a/0031/06, a/0032/06, a/0034/06, a/0042/06, a/0D84/a/0045/06, a/0142/06,
a/0148/06, a/0150/06, a/0188/06, a/0199/06, a/02@&nd Applicants a/0163/06 to
a/0183/06, and a/0185/06 to a/0187/06

59.The legal representative of a/0016/06, a/0018/0@8024/06, a/0025/06, a/0028/06,
a/0031/06, a/0032/06, al/0034/06, a/0042/06, a/@®44/a/0045/06, a/0142/06,
a/0148/06, a/0150/06, a/0188/06, a/0199/06, a/@B28hd Applicants a/0163/06 to
a/0183/06, and a/0185/06 to a/0187/06 opines ttied Views and concerns of the
Victims and Applicants relating to this interlocotappeal do not relate to questions
pertaining to the guilt or innocence of any suspectaccused person or to the
credibility of Prosecution witnesses. Any posstiilof prejudice is entirely context
and case specific, based upon the particular chaagd evidence tendered. Provided
that submissions do not expressly or impliedly pdm the particular guilt of an
accused in respect of actual charges, it is diffitn see how any prejudice might
arise.™ However, as the OPCD has noted above, prejudied not only result from
proceedings where the guilt of the accused is tren question but can, rather,
derive from a multitude of issues such as expeadttiess of the proceedings, the
procedural equality of the parties, and the impétyi of the process.

60. The issue of permitting the participation of alldgectims who have yet to be granted

permission to participate in the proceeding may atdlitate against the fairness and

541CC-01/04-448, Section 1.
%5 |CC-01/04-468, para. 24.
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impartiality of the process, in that it may leatae ippeal open to alleged victims with
a tenuous, if any at all, link to the proceedings.

61.To permit these applicants to participate in trespnt appeal could also unnecessarily
enlarge the scope of the submissions presentéae tGhiamber, and thus impact on the
right of the OPCD to have adequate time and faslito effectively respond to these
submissions.

62.The OPCD further notes that the legal represemat¥ a/0016/06, a/0018/06,
a/0021/06, a/0025/06, a/0028/06, a/0031/06, a/@B32/a/0034/06, a/0042/06,
a/0044/06, a/0045/06, a/0142/06, a/0148/06, a/0B50/a/0188/06, a/0199/06,
a/0228/06 and Applicants a/0163/06 to a/0183/06l, @i®0185/06 to a/0187/06, Me
Joseph Keta, has, unusually, filed his motion sggtine location as “London / Bunia”,
and in English. The OPCD respectfully submits tiia¥le Keta is in receipt of
assistance, from an NGO or second counsel, thigldlo® declared, in pursuance of
transparency and equality of arms. To enable ¢ipeesentative to collaborate with
one or more external parties could unduly tip ta&abce of procedural equality and,
moreover, if an NGO is involved, could permit théroduction of aramicusbrief into
the appeal proceedings through the back door, rétthe through the proper channels
(namely Rule 103). Disclosure of such assistaifcedeed it exists, would be of
great benefit to all in the proceedings given tbé&eptially substantial connotations it
may have for the fairness of proceedings, andsfards of confidentialitf

63. The submissions of the OPCV focus on whether ppdiion in general is prejudicial
to the defence, and does not include any concietereations which are pertinent to
this particular interlocutory appeal, apart froma tleference to the fact that the parties
would have the right to respond to any filings sitted by the alleged victims and the
applicants.

64.1n this connection, the OPCD also notes that it heger received the application
form, or the identity of the following: a/0004/06/0005/06, a/0006/06, a/0007/06,
a/0008/06, a/0019/06, a/0020/06, a/0022/06 to B2 a/0026/06, a/0027/06,
a/0030/06, a/0033/06, a/0035/06, a/0036/07, a/@@B39/a/0040/06, a/0041/06,
a/0046/06, a/0043/06, a/0047/06 to a/0052/06,7&I0B, a/0073/06 to a/0080/06. It

therefore refers to its aforementioned observatiooscerning the impact of the

*% The OPCD has thus far refrained from addressimfidential factual matters in its briefs in orderpgromote
the publicity of the proceedings. It is howevergibke that it might be necessary to discuss magtersining to
the confidential applications in its response tg alleged victims, who might be granted the righparticipate
in the appeal.
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participation of such applicants/alleged victimstioa right of the OPCD to effectively
respond to their views and concerns.

65.Finally, the OPCD reiterates its concerns regardiregimpact that participation of
applicants, who have not been granted the righpaxticipate, on the fairness and
impartiality of the proceedings. The integrity betproceedings would be particularly
impacted upon by the participation of applicantovitave yet to submit any reliable
form of identification to the Couff, or persons acting on behalf of alleged victims,

who have yet to adduce proof that the allegedniictinsent to them so actiffy.

3. Modalities of Participation

66.The OPCD respectfully submits that view and congeimould be just that — views
and concerns. The purpose of participation underl@i68(3) is to enable the alleged
victims to voice their personal concerns througgirtfegal representatives; it is not
intended to transform the process before the I@Ctnpartite proceedings.

67.1n this regard, the OPCD has noted the percepsibidarity between the filings of the
different legal representativé,and the general emphasis on legal and procedural
arguments. The OPCD accepts the possibility thiat may be coincidence or may
indicate a concurrence of shared views and condmtvgeen the many applicants and
alleged victims. The OPCD nonetheless respectfeliyests the Honourable Appeals
Chamber to direct the legal representatives toddkeir observations on the particular
views and concerns expressed to them by their caspeclients and the manner in
which these interests are linked to the appelkgads, as opposed to the general legal
views of the legal representatives themselves.

68. In setting the time-limit for the alleged victimfdings, it is submitted that the Appeals
Chamber should take into account the need for qeditious resolution of these
important issues. The Appeals Chamber should @so in mind the date of OPCD'’s
appeal (4 February) and the time that the legalessmtatives have had thus far to
brief their clients, and to consult with them redjag their views and concerns as
related to the issues set out in the brief. Fnale OPCD requests the Honourable

Appeals Chamber to consider either setting a tptaje limit for the combined

" For example, a/0005/06, a/0019/06, a/0027/06, 380G, a/0143/06, a/0153/06, a/0155/06, a/0156/06,
a/0157/06, a/0159/06, a/0203/06, a/0220/06, a/GB24/0227/06, a/0229/06, a/0230/06, a/0234/0& 3406,
a/0240/06, a/0036/06 (see paras 17-18 of Decidi@d ®ecember 2007, ICC-01/04-423).

%8 For example, a/0004/06, a/0073/06 toa/0080/06a0110/06 (see paras 19-22 of Decision of 24 Deeemb
2007, ICC-01/04-423).

%9 For example between paragraph 19 in the 8 Febfilewy (ICC-01/04-446), paragraph 15 in the 1bRery
filing (ICC-01/04-448) and paragraph 18 in the Fmloy 21 filing (ICC-01/04-468).
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observations of the respective legal representtive to adjust the corresponding
page limit for the parties’ consolidated respon§bhe OPCD notes that the first option

would be more conducive to focussed and expedipooseedings.
4. Relief Sought

69.As stated above, the OPCD is not, in general teopposed to the participation
of alleged victims in the present interlocutory eplp however it submits that alleged
victims should only be permitted to participateofss as they satisfy the guidelines
delineated above, in accordance with the Rome t8taind the decisions of the
Appeals Chamber.
70.The OPCD therefore respectfully requests the HatdarAppeals Chamber
I to reject the applications for participation ofegied victims who have not
yet been accepted to participate at the situatiasg; and
. to admit the participation of the alleged victimmhose personal interests
are directly (as opposed to hypothetically or iedily) affected by the
issues set out in the Appeal Brief of 4 Februar9&idsofar as they fulfil
the criteria outlined by the OPCD, and in accor@anih the modalities of
participation proposed by the OPCD.

Mr Xavier-Jean Keita
Principal Counsel of OPCD

Dated this Tuesday, the 4th of March 2008
At The Hague, the Netherlands
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