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1. Introduction

This appeal concerns the methodology for assessirgher an applicahtmeets the
requisite criteria under article 68(3), which mhstfulfilled in order to trigger a right to
present views and concerns before the Court, atiosl to issues which impact on the

personal interests of the applicant.

The OPCD is aware that this right would becomeeaddletter if the Court were to
impose insurmountable and impractical procedural amidential requirements for
potential applicants. Nonetheless, this right st@iso be construed in a manner which
is consistent with the applicant’s overarching tighan effective remedy — which is the

impartial and fair adjudication of the alleged ceinbby the competent authority.

In this regard, the OPCD submits that the crites& out in article 68(3) operate as
fundamental procedural safeguards for the achiemenoé this ultimate remedy.
Focused, fair, and impartial proceedings are tesirad through giving full effect to the
requirement that the applicants establish that fiexisonal interests are directly affected
by the issues being considered, and by activelyitmamg the propriety of their

participation.
2. Procedural History

1. On 23 May 2007, the Honourable Single Judge issmedDecision authorising the
filing of observations on applications for partin in the proceedings a/0011/06
to a/0015/06™ On 8 June 2007, OPCD filed its confidential obations®

2. On 23 July 2007, the Honourable Single Judge issliedDecision authorising the
filing of observations on applications a/0021/070023/07 to a/0033/07 and

! For the purpose of this appeal brief, the OPCD usk either the term applicant, participating aapit or
alleged victim. In this connection, the OPCD obssrthat human rights courts expressly eschew thefuthe
term victim in connection with a person who haslme¢n adjudicated as such in a final judgementexample,
the Inter American Court, in its definition sectiohthe Rules of Procedure and Evidence specifias ‘the
expression “alleged victim” refers to the personosé rights under the Convention are alleged to lmeaen
violated” whereas “ the term “victim” refers to tiperson whose rights have been violated, accortiing
judgment pronounced by the Court” (article 2 (30)da(31). The OPCD reiterates its submissions that
designating applicants as ‘victims’ as such, impamt the impartiality of the proceedings — paraciyl if this
nomenclature is utilised by the same Chamber whidtasked with pronouncing on the responsibilitythoé
defendant. It is also particularly problematic ionoection with applicants who may subsequentlyiftesis
witnesses for the Prosecution as it appears teadine elements of their testimony.

%1CC-02/05-74.

% 1CC-02/05-80-Conf.
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a/0035/07 to a/0038/07 for participation in the qeredings™ On 24 September
2007, the OPCD filed its confidential observations.

3. On 6 December 2007, the Honourable Single Judgel fihe “Decision on the
Applications for Participation in the Proceedingé Applicants a/0011/06 to
a/0015/06, a/0021/07, a/0023/07 to a/0033/07 af@3&/07 to a/0038/07”,in
which the Single Judge granted the procedural stafuvictim to Applicants
a/011/06, a/0012/06, a/0013/06, a/0015/06, a/0023/@0024/07, a/0026/07,
a/0029/07, a/0036/07, a/0037/07, and a/0038/0lgwalg them to participate in the
proceedings at the investigation stage of the Si@f Darfur, Sudan®.

4. On 12 December 2007 OPCD filed a request for leavappeal the decision of 6
December 2007 jn accordance with article 82(1)(d) of the Statute

5. On 6 February 2008, the Honourable Single Judgeetsshe “Decision on the
Requests for Leave to Appeal the Decision on thplidation for Participation of
Victims in the Proceedings in the Situatichjranting OPCD leave to appeal the
first issue raised in their request, namely “whetihés possible to grant victims a
general right to participate, or whether victim tgapation is conditioned upon a
determination concerning the impact of a specifiocpedings on the personal
interest of the applicants, and an assessment asheopropriety of their

participation”.

3. Issue 1: the Methodology of applying the crites under article 68(3)

6. In the decision granting leave to appeal, the Homlde Single Judge delineated the
methodology which the Chamber considered appraptiatdetermine participation
under article 68(3). First, the Chamber would detee in a general manner whether
the personal interests of applicants (in a gersgitse) are affected by a particular
stage of the proceedinds.

7. Secondly, the Honourable Single Judge held thatais necessary to determine
which procedural rights attach to persons who Hasen granted the procedural

status of ‘victim’. These participatory rights aseibsequently vested with “all

41CC-02/05-85.
51CC-02/05-103-conf.
51CcC-02/05-111-Corr.

" Page 23 of the Decision.
81CC-02/05-113.
°1CC-02/05-121.

0 Atp. 7.
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natural and legal persons for whom the proceduadiis of victim has been granted
in relation to those stages of the proceediriys”.

8. Itis also apparent from this methodology thattemourable Single Judge does not
consider that it is necessary to render a speddiermination as to whether it is
appropriate for the applicants to participate atghuation stage, as this necessarily
flows from the fact that their personal interestsisnpacted upof?f

9. The OPCD therefore sought leave to appeal in c#latd whether it is possible to
grant applicants a general right to participateybether participation is conditioned
upon a determination concerning the impact of s$peproceedings on the personal
interests of the applicants, and an assessmento athet propriety of their
participation.

10. In this regard, the OPCD respectfully submits:that

- the criteria of personal interests and appropriatarticle 68(3) must be
interpreted in an effective manner, and each @iteshould be given
independent legal effect;

- the criterion of personal interests must be asdeisskght of the particular
circumstances of each applicant, in connection Wl particular issues
being addressed by the Chamber;

- the ‘personal interests’ of the applicants are affected in a ‘general
manner’ by the judicial proceedings which occuriniyrthe investigative
stage;

- the criterion of appropriate requires the Chambecdnsider the particular
circumstances of the proceedings in question, badipplicants in question;
and

- the unique features of the situation phase militag@inst the general
propriety of participation under article 68(3).

11.For these reasons, there can be no proceduralsstdtuvictim’ during the
investigative and pre-confirmation phase, and threthodology espoused by the
Honourable Single Judge should be reformulatedrdaugly.

3.1The criteria of personal interests and appropriatearticle 68(3) must be
interpreted in an effective manner, and each cigtershould be given

independent legal effect

1 At page 11 of Decision of 6 February 2008.

12\ AJfter undertaking analysis of whether the vios’ personal interests are affected at the invasitig stage
of a situation and at the pre-trial phase of a ceeSingle Judge has found that the personakisite of victims
are generally affected at these two stages of tbeepdings; that, consequently, these are apptefsiages of
the proceedings for victims’ participation in aliusitions and cases before the Court [...]" at p. 10.

02/05 18 February 2008
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12.The OPCD firstly refers to its submissions setiauts Appeal brief of 4 February
2008 to the effect that the terms ‘personal intsiesnd ‘appropriate’ should be
interpreted in an effective manrigr.

13.Pursuant to the methodology employed by the Hormersingle Judge, if
applicants meet the definition of victim under r@®, then they are automatically
granted a right to participate in the proceedirglace the elements of personal
interests and propriety of participation gyso factofulfilled.

14.The OPCD respectfully submits that this interpretatcontravenes the conclusion
of the Appeals Chamber that notwithstanding the that applicants have been
accorded the status of ‘victim’ by the Pre-Trial abtber, the Appeals Chamber
retains the right to determine “whetheand in what manner, the victims may
participate in the appeal, necessarily taking atoount the provisions of article 68
(3) (emphasis added}* the role of the Chamber at this point is thus limited to
determining the modalities of participation.

15.The OPCD further submits that even if the criteradipersonal interests is fulfilled,
an analysis as to whether it is appropriate for Hmplicant to participate
encompasses a range of different factors, and ah, stonstitutes a distinct
component of the Chamber’s assessment.

16.The OPCD therefore submits that actively assessaudy criteria set out in article
68(3) is an intrinsic component of the Chamber’sifdee duty to ensure the fairness
and impartiality of the proceeding$and that as such, reliance on presumptions

constitutes an abrogation of this fundamental duty.

13 OPCD Appeal brief on the “Decision on the Reque$tthe OPCD on the Production of Relevant Suppgrti
Documentation Pursuant to Regulation 86(2)(e) h&f Regulations of the Court and on the Disclosudre o
Exculpatory Materials by the ProsecutdiCC-02/05-119 at paras. 26-32.

14 Judgment on the appeal of Mr. Thomas Lubanga Dyglainst the decision of Pre-Trial Chamber | egtit|
“Décision sur la demande de mise en liberté prasesde Thomas Lubanga Dyilo” ICC-01/04-01/06-828, 1
February 2007, at para. 48.

The OPCD further refers to the observation of Hoable Judge Pikis that “[t]he status or identityagberson as
a victim does not legitimise as such participatiorany proceedings before the Court.” Separate Qimg
Opinion in Decision of the Appeals Chamber on thietJApplication of Victims a/0001/06 to

a/0003/06 and a/0105/06 concerning the “Directamd Decision of the Appeals Chamber” of 2 Febrz2§7,
ICC-01/04-01/06 OA8, 13 June 2007 at para. 13.

!5 The OPCD refers to the Appeals Chamber’s findimaf t[e]ven when the personal interests of victians
affected within the meaning of article 68 (3) of thtatute, the Court is still required, by the esprterms of that
article, to determine that it is appropriate foeithviews and concerns to be presented at thae sthghe
proceedings”. Decision of the Appeals Chamber erJtint Application of Victims a/0001/06 to a/0003/a@6d
a/0105/06 concerning the “Directions and Decisibthe Appeals Chamber” of 2 February 2007, 1CQ2@1/
01/06-925.

16 See the opinion of Judge Sylvia Steiner in Annéa Prosecutor v Thomas Lubanga Dy{®ase No. ICC-
01/04-01/06), ‘Decision on the Final System of isare and the Establishment of a Timetable’, 1% 9806,
para. 97. See also Prosecutor v Kupreg¢kiase No. IT-95-16), Separate Opinion of Judge ®a&lint on

02/05 18 February 2008
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3.2The criterion of personal interests must be asskességht of the particular
circumstances of each applicant, in connection wititl particular issues

being addressed by the Chamber.

17.The underlying purpose of participation is not teegeffect to a right of revenge or
an actio popularis*’ it is to ensure that applicants are provided apodpnity to
present their views and concerns in relation tagsswvhich directly impact on their
“judicially recognisable personal interest&”.

18.The OPCD further submits that the applicant mutldish that they are personally
affected by the interest at staR&hereas human rights courts permit the next of kin
in defined circumstances to pursue certain claonshieir deceased relativéssome
rights or interests are not transferable in thess¢hat their protection is only vested
in the person who suffered from the specific violat* As such, applicants cannot
claim to be affected by violations of these rights general or indirect mann&r.

19.1n the context of the ICC, since the personal gges of applicants are not impacted
in the same manner, their right to submit views aodcerns should be adjusted

accordingly.

Appeal by Dragan Papic against Ruling to ProceeB®éposition, ICTY Appeals Chamber, 15 July 1999apa
18; Prosecutor v Milutinoviet al (Case No. IT-99-37-1), Decision on Applicatiby Dragoljub Ojdanic for
Disclosure of Ex Parte Submissions, 8 November 2p8fa. 13; Prosecutor v Ndindiliyimaeaal (ICTR-00-
56-T), Decision on Nzuwonemeye’'s Request to Vary Witness List, 31 January 2008 at para. 6; and the
Canadian case R v Finta, 1994, 1 SCR 701.

" perez v. France, Appl. no. 47287/99, Judgmen@ddbruary 2004, par. 70 and 71.

8 E. Haslam ‘Victim participation at the ICC’ in MaBirick, Rowe and Donnelly (eds.): The Permanent
International Criminal Court (2004) at p. 326.

1% McCordie Morrison v. Jamaica, Communication No3/4895, U.N. Doc. CCPR/C/64/D/663/1995 (25
November 1998) at para 6.7; Ponsamy Poongavanavfauritius, Communication No. 567/1993, U.N. Doc.
CCPR/C/51/D/567/1993 (1994) at para 42; StichtingeeBpeace Council (Greenpeace International) v
Commission of the European Communities (C321/98.898] All E.R. (EC) 620 (ECJ).

% The OPCD notes that participation in such casgsirally only permitted on an exceptional baaisi if the
person who suffered direct harm is not able toditeapplication themselves: Kurt v Turkey, Appl 124276/9,
25/05/98; (1999) 27 EHRR 373; GJ v Luxembourg BI95 Vatan v Russia, 47978/99, at para. ‘48cepting

an application from a “person” indirectly affectby the alleged violation will be justified only exceptional
circumstances, in particular where it is clearlfabBshed that it is impossible for the direct irittto apply to
the Court.’

%L The European Court of Human Rights has held tiefdllowing rights are non-transferable: ArticléRight

to Life); Article 3 (Prohibition of Torture), Artle 5 (Right to Liberty and Security), Article 8 @it to respect
for private and family life), Article 9 (Freedom tfought, conscience and religion), Article 14 (Rbbition of
discrimination): see Sanles Sanles v Spain (483359211/2000) Thevenon v France, 2476/02, 28/05200
(inadmissible), Bic and Others v. Turkey, (55955/00/02/2006) (inadmissible) at para. 22; Fairfigldthe
United Kingdom(24790/04, 08/03/2005); Agrotexim v Greesppl No. 14807/89, 24/10/95; (1996) 21 EHRR
250 at para 59.

See also decision of the Human Rights Committeey.F€olombia, Communication No. 514/1992, U.N. Doc
CCPR/C/53/D/514/1992 (1995), to the effect thattader claims could only be raised on behalf of the
applicant’s children, and not under the name ofaiyglicant herself (para 5.2).

%The OPCD further refers to its submissions at péitaof its Observations dated 8 June 2007.

02/05 18 February 2008
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20.Whereas a person who alleges to be directly hammgdhave a personal interest in
particular proceedings, a person whose standipgedicated on the basis of harm
which occurred to someone else might not be implatctethe same manner. For
example, it could be possible to conclude thatitkerests of an applicant, who has
suffered harm as the result of activities in a #meregion, and who may be at risk
by virtue of his or her role in the proceedingg affected by decisions concerning
the availability of protective measures to persionthis position. In contrast, such
decisions cannot be said to impact on the rightarofpplicant, who resides in a
completely different area or country, and who i$ imoa position to provide any
sensitive information which could trigger a safesk.

21.The OPCD observes in this regard that some of pgmicants, who have been
granted the right to participate, did not persgnailffer harm, and indeed, were not
even present when the alleged crime took ptacBo such applicants — as held by
the Pre-Trial Chamber — have an interest in clarifyfacts or identifying the
perpetrator if they are not in a position to do $o@eed, the OPCD respectfully
submits that admitting factual allegations fromiiadt applicants could in fact
impede the rights of persons actually harmed if ithdirect applicant were to
wrongly or mistakenly present the facts and thapaedise their right to a remedy

by misleading the proper course of investigatioms gdicial inquiry®* This aspect

%The OPCD refers to its submissions at paras. 58f548s 8 June Observations, and paras. 72-74 oP4ts
September 2007 Observations.

The OPCD also respectfully submits that there distinction between on the one hand, applicants thdwe
submitted applications with the consent of an &tegvictim or on behalf of an alleged victim whouisable to
participate themselves (minors or disabled persand)who are thus able to seek information andficiation
from the actual alleged victim, and on the othemcheapplicants who have submitted an applicaticgeteon
moral harm which resulted from acts which occurtedan alleged victim who is still alive, and coufils
participate for the same acts in their own name,\&aho has not necessarily consented to the applizasing
their standing on these acts.

24 To allow one litigant to present and argue wisaessentially another person's case would not heéuoive to
the administration of justice as a general rulethélit concrete personal circumstances pointing war@ng
suffered or threatened, a case tends to lack tice Bnd urgency of reality. There is also the tigk the person
whose case has been put forward unsuccessfullynbther may be left with the grievance that hisrolavas
wrongly or inadequately presented.” Henchy J, CahiSutton [1980] I.R. 269. See also the case aicl v.
Turkey, in which the European Court of Human RigHismissed a complaint because of the fact that the
applicant and his family had provided inconsistgatements. The Court observed that various mesrdfehe
applicants family had provided conflicting versiarfsthe event at different times, including in staents given
to human rights organisations, and furthermoreeaétthat the applicant — who was legally represérnn the
present proceedings — has not provided any exjengdr these serious discrepancies” (at para B3¢ Court
found that such inconsistencies “detract fromdregibility of his account to the extent that, be basis of his
submissions, the Court is unable to draw a cleatupg of the events of 29 November 1994 and it ognn
therefore, find it established that Ender was talkea custody by security forces” (at para 94).haligh the
Court recognized “the difficulties for an applitan obtain the necessary evidence in support ®fohiher
allegations which is in the hands of the respond@mernment in cases where that Government faglutamit
relevant documentation”, it nonetheless emphasisad“to shift the burden of proof onto the Goveamhin
such circumstances requires, by implication, thatapplicant has already made out a prima facie” ¢as para
95). The Court therefore held that “[ijn the lighit the contradictory versions of events put forwasdthe
applicant in the present case, the Court cannotdntlude that he has failed to make out his caske extent

02/05 18 February 2008
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strongly militates against permitting applicantdése their standing on moral harm,
if the actual alleged victim is alive and has nohgented to the applicant claiming
independent standing on this basis.

22.The OPCD further submits that in assessing whethempersonal interests of the
applicants are affected, it is necessary to congidis in light of whether their
interests are impacted on by issues directly raigethe proceeding, and not the
actual outcome of the proceeding.

23. It is self-evident that all proceedings at the |@@ ultimately connected to the
investigation, prosecution and adjudication of treénes which fall within the
jurisdiction of the Court. It is also self-evideiiat all alleged victims, and indeed,
all members of the international community haveirdgarest in this outcome. It is
thus arguable that if this criterion is to be ipteted in an effective manner, it must
equate to an interest in the issues which are bdingctly considered by the
Chamber.

24. For this reason, the Appeals Chamber rejectecestguo participate in proceedings
concerning the admissibility of an appeal agaihst ¢onfirmation hearing on the
basis that the interests of the applicants weredirectly affected by the Appeals
Chamber’s determination of the preliminary admitisjhissue?°

3.3The criterion of personal interests is not metdigeneral sense’ at the

situation phase.

25.1n its decision of 17 January 2006, the Honourdtske Trial Chamber held that “the
personal interests of victims are affected in gehat the investigation stage, since

the participation of victims at this stage can seiw clarify the facts, to punish the

necessary for the burden to shift onto the Goventn@ explain that the custody records withheldtiym
contained no relevant information concerning Endet’para 96). Case of gou v. Turkey (Application No.
27601/95) Judgment 31 May 2005.
% The Appeals Chamber reasoned as follows: “Thevaglepart of the Application for Participation reaas
follows:
“The interests of the Victims in participating imetse appeal proceedings is obvious, as the appilan
requestinginter alia, that the decision confirming the charges be ges8uch a decision would mean
the end of the prosecution and, as such, wouldlygecany possibility for the Victims to later seek
compensation for the harm they have suffered.”
At this stage of the proceedings, the Appeals QGleans determining, by way of a preliminary issudether
the appeal can be heard at all. As such, the decddi the Appeals Chamber on that preliminary issilebe
limited to whether or not the Appellant is entittedbring this appeal under article 82 (1) (b) loé Statute. The
decision of the Appeals Chamber on the preliminssye will neither result in the termination of {r®secution
nor preclude the Victims from later seeking compding; and the Victims have not put forward anyeotbasis
on which their personal interests are affected H®y determination of that issue.” Decision of thepAals
Chamber on the Joint Application of Victims a/00IBL.to a/0003/06 and a/0105/06 concerning the “Divas
and Decision of the Appeals Chamber” of 2 Febr2@7, ICC-01/04-01/06 OA8, 13 June 2007at para®&25-

02/05 18 February 2008
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perpetrators of crimes and to request reparationstfe harm suffered®® This
conclusion has been routinely applied in both thda® situation, and subsequent
participation decisions in the DRC situation.

26.The personal interest of an applicant must relatéat ICC function™’ which is
operative at that stage of the proceedffigthe power of the Judge to grant
applicants participatory rights is necessarily éidkto and limited by the powers
which the Judges themselves exercise at this tagéle OPCD thus submits that
the overarching goals which the Pre-Trial Chamiaey &scribed to the applicants at
the investigative stage fall outside the realmhef powers and prerogatives of either
the applicants or the Chamber itself.

27.The duty to clarify or adjudicate the truth is \eekin the Trial Chamber, subject to
final adjudication by the Appeals Chamber. The Chemmay only convict the
defendant for crimes based on the factual allegatcharged by the Prosecutor;
the Chamber is thus prohibited from taking intosidaration extraneous allegations
postulated by participating applicants, which aoé eontained within the charging
document.

28.The duty to identify crime base incidents, whick amenable to investigation and
prosecution under the Rome Statute, is vested én Rtosecutor, based on an
impartial and independent search for the tfitAs submitted in the OPCD Appeal
brief of 4 February 2008, the Chamber cannot ‘sdcgoess’ the Prosecutor’s

exercise of discretion concerning the threshol@éwélence necessary to sustain an

% Decision on the Applications for Participationtire Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4,
VPRS 5 and VPRS 6, 17 January 2086,para 63. This conclusion arguably applies tostlges of the
proceedings at the ICC, which begs the questiod (aderscores the central tenet of this appedl) ady the
drafters nonetheless expressly included a requinertieat the Chamber render such an assessmentebefor
granting a right to participate.

" E. Haslam ‘Victim participation at the ICC’, in Moldrick, Rowe and Donnelly (eds.): The Permanent
International Criminal Court (2004) at p. 326.

8 This is consistent with the fact that in accordamgth the jurisprudence of the European Court afridn
Rights, the right to a remedy under article 13 dugtscreate a free-standing basis for a claim leefioe Court; it
must be invoked in conjunction with an alleged aimn of another right under the Convention: Silead
others v. UK (Application no. 5947/72; 6205/73; 2085; 7061/75; 7107/75; 7113/75; 7136/75), Judgersn
March 1983, para. 113; Boyle and Rice v UK (Apgiica no. 9659/82; 9658/82), Judgement 27 April 1988
para. 52; Khatsiyeva and others v. Russia (Appboato. 5108/02), Judgement 17 January 2008, féifa.

% The OPCD refers to the principle mémo plus iuris ad alium transferre potest quaneipabet(one may not
transfer more legal rights than one has), whictoissidered to be a general principle of internatidaw: See

V. Degan, 'On the Sources of International Crimicealv', (2005) 4 Chinese Journal of Internationalv|. 45 at

70, and A. Reinisch, ‘Developing human rights anchhnitarian law accountability of the Security Coilifior

the imposition of economic sanctions’, (2001) 95.Amint'l L. 851, at 858, also pointing for an pxiew to M.
Bos, AMethodology of International La® (1984).

%0 prosecutor v. Naletilic and Martinovic, Appealsigement of 3 May 2006 at para 26 — citing Prosecuto
Kvocka, Appeals Judgement of 28 February 2005 rat pa.

31 As noted in the OPCD’s Appeal brief of 4 Februap8, the Prosecution is obliged to evaluate aleged
victim complaints submitted directly to him. Thisligation exists independently of the modalities of
participation under article 68(3), and is thus eatingent on a formal application for ‘victim’ .

02/05 18 February 2008
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investigation or prosecutiofd. Issuing public factual findings concerning the
existence of crimes which might not be the subjefctan actual prosecution

investigation or prosecution — based solely on dpelicant's assertions — thus
circumvents the clear intention of the drafterstttd Rome Statute to protect this
independence of the Prosecutor.

29. Allowing applicants to fulfil this fact-finding fustion also usurps the role of the
Prosecutor. In this connection, the Appeals Charhlsrpreviously found that “an
assessment will need to be made in each casevdsetber the interests asserted by
victims do not, in fact, fall outside their persbirderests and belong instead to the
role assigned to the Prosecutdt”.

30.This position is buttressed by the use of the wovsvs and concerns’ in article
68(3)2* which clearly implies that the purpose of partitipn is to facilitate their
ability to express concerns, not to provide therti & mechanism for mountingde
facto prosecution through the presentation of detailedjall and factual
submission§®

31.The OPCD further submits that participation durithg situation phase is also
unnecessary to secure applicants’ right to reparaince firstly, the Chamber can
only award reparation after a judgméhiand secondly, there is no requirement
under article 75 that reparations are limited tlegEd victims who have been

granted the right to participate.

32 Under article 53(3)(a), the Pre-Trial Chamber roafy request the Prosecutor to reconsider a decisit to
investigate or prosecute. Moreover, the power ef Bine-Trial Chamber under article 53(3)(b) is @uwed to
assessing non-evidential issues. It would thuskappropriate and potentially deleterious to tfneestigation
process if factual findings contained within deatis on article 68(3) participation were the catalgs proprio
motureview by the Chamber.

#Decision of the Appeals Chamber on the Joint Appien of Victims a/0001/06 to a/0003/06 and a/0065/
concerning the “Directions and Decision of the AglseChamber” of 2 February 2007, ICC-01/04-01/0680A
13 June 2007 at para 28.

3 See the analysis of the term ‘views and conceimd®rench, Spanish, Russian texts of the Statutthen
Separate Opinion of Judge Pikis DecisionICC-01/04-01/06-925 (13 June 2007), para 15. Furtie word
“E LA in the Chinese version of Article 68(3) also sfggs opinion and preoccupations. Moreover, the
Decision of the Appeals Chamber of 12 December 2006-01/04-01/06-769, at p. 3 further underlinbditt
the expression of applicants’ views and concernstip@ correlated to their personal interests.

% The extent which the role of participation at tf& and private prosecution have been conflated thu is
evidenced by the press release issued by the tegatsentatives of the applicants: ‘Victims sue éBege
government in ICC’ 18 October 2006, Sudan Tribune.

® Peter Lewis and Hakan Friman in Roy Lee (Roy % (el.),The International Criminal Court: Elements of
Crimes and Rules of Procedure and Evidgrnd@4, at 488: ‘Although reparations were seen asag of
providing redress for victims, it was clear to madglegations [at Workshop 4 of the Paris Seminar,
(PCNICC/1999/WGRPE/INF/2, 6 July 1999)] that thegrev nevertheless part of the sanction of the Goure
ordered against a convicted defendant, and thaingaia interim award before a trial, it was conelddmay be
an indication that the Court had already determifedguilt of the person. ... [I]t was decided thgparations
were not an appropriate place to deal with intenefief.’
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32. Finally, for reasons which will be elaborated lelat would also be inappropriate
for participation at the situation phase to beisddl as a vehicle “to punish the
perpetrators of crimes”.

3.4The criterion of appropriate requires the Chamb@consider the particular

circumstances of the proceedings in question, hadpplicants in question.

33.The Honourable Single Judge held that a deternoinas to whether an applicant
was entitled to participate would encompass thgestd proceedings in its entirety,
irrespective of whether specific investigations atielg to the situation had
commenced or ceasédor were entirely unrelated to the actual applisant

34.The OPCD respectfully submits that the situatiorageh cannot necessarily be
considered as an indivisible proceeding for theppses of an assessment under
article 68(3). Indeed, the Pre-Trial Chamber haprassly recognised that the
situation phase is an amorphous concept, whichnpatly encompasses several
distinct proceedings that impact on the rightshef different participants in different
ways. For this reason, the Defence has not beenegta generic procedural status,
but has been required to apply to the Chamberdesacprior motions and decisions
which were filed in the situation pha¥eand to seek leave to file observations
which are unrelated to an existing invitation by hamber to do SB.

35.The OPCD therefore submits that the Appeals Chambfndings that an
interlocutory appeal constituted a separate stageeqroceedings and thus required
a separate examination as to whether the critewdmarticle 68(3) were fulfilled

can be applied by analogy to the distinct proceglimithin the situation phase.

¥ [T]he Single Judge does not need to review hedifigs on this matter each time a new investigatiba

situation is opened or a new case is initiatedOp 1

38 Decision on the request by the OPCD for accepsawious filings, 11 September 2Q0ZC-01/04-389.

%9 Request for leave to file observations in relatiorthe “Notification of the Board of Directors tfe Trust
Fund for Victims in accordance with Regulation 50 tbe Regulations of the Trust Fund for Victims
with Confidential annex”, 6 February 200B;C-02/04 -115.

“0“The Appeals Chamber, pursuant to article 68i€3)equired to determine whether the participatibrictims

in relation to that particular appeal is approgriatt cannot automatically be bound by the previous
determination of the Pre-Trial Chamber that it \@apropriate for the victims to participate befdne tourt of
first instance. The Pre-Trial Chamber could notthatt stage, have had any mandate which could ghent
victim participants the right automatically to peigiate in any interlocutory appeal that may ariBee subject
matter and nature of any interlocutory appeal wpaldthat stage, have been unknown. Hence it wbeld
impossible for the Pre-Trial Chamber, in effect,dgem it to be appropriate for victims to parti¢gpan that
stage of the proceedings or to determine that thigrests would be affected by particular inteutocy appeal.
The Appeals Chamber therefore reads regulatior8Bé(be confined to the stage of the proceedirdsrb the
Chamber taking the decision referred to in the téxhe regulation. The Appeals Chamber notespinevent,
that regulation 86 (8) is subordinate to article (88 (see articles 21 (1) (a) and 52 (1) of thetuBeaand
regulation 1 (1) of the Regulations of the Coufthy contrary reading of its provisions to that set above
would conflict with the requirements of article @ that it is for the Appeals Chamber to determvifeether the
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36.Hence, in the same manner that the Appeals Chatrdemactively regulated the
scope and manner of participation at the appesiage, it would also be appropriate
for the Pre-Trial Chamber to ascertain which issaesparticular proceeding impact
on the personal interests of the applicants andtlaue appropriate for them to
address. This would avoid the situation wherebyghsies are forced to address a
range of potentially extraneous submissions byugif the fact that the applicants
have received no directions as to which issue<timmber considers it appropriate
for them to address.

37.1t would also avoid the situation whereby the Defenis faced with ‘two’
Prosecutors by virtue of the fact that the applisadmve submitted observations
which fall within the role of adversarial opponeas noted above, the Chamber has
a positive obligation to ensure that the views aadcerns presented by applicants
do not address issues which properly fall withie purview of the Prosecutor.
Judicial intervention is also required to ensurat tfhe right to present views and
concerns does not transform to a right to seekngeagainst the Defendant by
opposing - in a highly partial and vigorous manneil Defence submissions and

applications, thereby exhausting Defence time asdurces.

3.5The unique features of the situation phase militatginst the general

propriety of participation under article 68(3).

38.The decision of the Single Judge that it is appaderto accord the applicants a
procedural status of ‘victim’ appears to be prewidaon the view that it is necessary
(and consistent with the expeditious and fair catdiwo accord applicants a
permanent procedural status during this stage.

39.The OPCD submits that such a construction couldtera fundamental imbalance in
the proceedings, particularly as there is no peenaprocedural status for the
Defence during the situation phase.

40. The presentation of views and concerns, in conjonatith the use of the past tense
‘affected’, also suggests that the role of participating applis is predominantly
reactive; the right to participate is triggered symething, such as a Prosecution

motion or a Chamber’s decision. Any other intergtien would invite delays in the

participation of victims in a particular interloouy appeal is appropriatelCC-01/04-01/06-824, 13 February
2007 at p. 13.
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proceedings due to countless petitions fifgdprio motu by the applicants, and
could entangle the Chamber in endless speculatibatds.

41.This interpretation is also consistent with thetfétat the State Parties clearly
decided not to vest participating applicants withiadependent right to trigger a
review of an Prosecutorial decision not to investgor prosecut®; it was
concluded that it would be appropriate to providen with an opportunity to react
to such a request through the presentation of vasens.

42. The OPCD also refers to its appellate submissiorthe effect that issuing free-
standing factual conclusions concerning the ‘vittatatus of applicants, and the
existence of crimes risks transforming the situafihase into a truth commission
forum, and creates a due process deficit. Inrggsurd, it has been observed in the
context of the relationship between truth commisdiadings and the due process
requirements of trials that:

“ The legitimacy of a decision- either to name naroe to withhold them -
depends on whether prosecutions and trials (artd tvém a more exhaustive
exploration of the truth ) are available after theth commission issues its
report. If the possibility of trials is open, it pjerhaps a good idea to allow the
courts to rule on matters of personal criminaliligbafter a fair trial takes
place - a fair trial necessitating the withholdin§ names in the truth
commission report. If, on the other hand, the repoidikely to be the last
opportunity to air these matters, an honest deterém truth suggests the need
to disclose reliable information about the behawiofi certain individuals
because they can hide behind the impunity givethéon by amnesties and
pardons. Even in that case, however, some meadurdu® process is
necessary: at the very least, the truth commissiaequired to give them a
chance to rebut the incriminating information. #inmes are going to be named,
it is also important that the truth commission deahestly and impartially
with the information and be perceived by the puldE having done so.
Because the Truth Commission for El Salvador wadelyi seen as having
received many more names than it published, thg dbbuld have been
incumbent upon it to be more clear and forthrightt@ the criteria by which
some names were published while other names weapresssed. Possibly
improving upon that experience, the South Africanti and Reconciliation
Commission is charged not only with investigatingdadisclosing the
circumstances of each case, but also with idengifghe perpetrators. At the
same time, however, the statute that created then@ssion requires that
persons accused of human rights violations be gaechance to respond
before their names find their way to the final neh8?

41 Jorda and Hemptinne, ‘The Status and Role of tioéie’, The Rome Statute of the International Crraui
Court vol. 2, (Cassese, Gaeta and Jones eds., Oxfo$,P28602) at p. 1406. See also Stahn, Olasolo and
Gibson, ‘Participation of Victims in Pre-Trial Prexedings of the ICC’ (2006) & Int'l Crim. Just.219 at 230,
and H Friman in The International Criminal Courtef@ents of Crimes and Rules of Procedure and Eg&len
(Lee (ed.)) 493, at 498.

“2) Mendez, Accountability for Past Abuses, Humaghi Quarterly, (1997) 19: 2, 255-282.
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43.1t was also confirmed by the South African Supre@mrt that truth commission
factual inquiries should endeavour to comply wilte tprinciples of procedural
fairness, in particular, the principle afidi alteram partem Given the gravity of the
allegations, any persons detrimentally implicatgdte factual findings should be
accorded an opportunity to submit representations tto give evidence before the
commissiort®

44.As noted in its brief of 4 February 2008, rule 8pressly provides that the Defence
should be accorded a right to be heard: such & sbbuld be interpreted in a
manner which is practical and effective, and Hasiry**

45.1n challenging these assertions, the OPCD doesan# any investigative facilities
nor has it received any exculpatory or relevantldsure from the Prosecution. In
addition, due to the confidentiality of the procemsd possible conflicts of interest,
it would also be highly inappropriate for the OP@Dseek instructions from the
persons and groups named as perpetrators in thieajgms. As such, these persons
and entities do not have an effective right to leartl or to dispute these factual
allegations and conclusions during the situatioasgh and may be permanently
deprived of this right if the allegations are nitighted and adjudicated in trial
proceedingé®

46.The OPCD also respectfully contests the propositian granting the applicants the
procedural status of ‘victim’ at the investigatist#age is consistent with the interests
of judicial economy. Irrespective of the overallegtion as to whether participating
applicants can subsequently testify as witnessls, mere fact that the applicants

have submitted one or several amended applicatawnss could trigger convoluted

“3 Du Preez and Another v Truth and Reconciliationm@ussion (S. African Supreme Court, Appellate
Division) [1998] 1 LRC 86, per Corbett J: “I amtbie view that likewise in the present case the csion and
the Committee are under a duty to act fairly towapeérsons implicated to their detriment by evideoce
information coming before the Committee in the eeuof its investigations and/or hearings. As | hadécated,
the subject-matter of inquiries conducted by then@ttee is 'gross violations of human rights'. Mariysuch
violations would have constituted criminal condatt serious nature, or at any rate very reprebé&nsonduct.
The Committee is charged with the duty of establighinter alia, whether such violations took plaoe the
identity of persons involved therein. The Commitdiindings in this regard and its report to thenagission
may accuse or condemn persons in the positioneoafipellants. Subject to the grant of amnestyuttimate
result may be criminal or civil proceedings agaissth persons. Clearly the whole process is pai@nti
prejudicial to them and their rights of personalifihey must be treated fairly. [...][P]ersons detniriadly
implicated should be afforded the opportunity sgjpsatly to submit representations to or to givedemtce
before the commission.”

The Judge expressly relied (at p. 99) on the figsliof Lord Denning MR in the case &e Pergamon Press Ltd
[1970] 3 All ER 535, concerning the due procesggaiions which apply to investigative inquiries,iefcould
“expose persons to criminal proceedings of civitiaats” (at 539). The OPCD refers in this regardit®
submissions [request for leave to appeal] thatifiggl concerning the responsibility of the Sudarggsseernment
could trigger civil actions against them.

4 Airey v. Ireland, 9 October 1979, Series A No.f&ra. 24.

> The OPCD refers to its submissions at paras 7t it$ ®bservations of 24 September 2007.
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disclosure obligations concerning these statemants communications with the
Registry if they are listed as witnesses in theriit® Their collaboration with other
applicants and potential access to prosecution eeaeE could also taint the
credibility if they were to testify subsequentlythts impeding their overall right to
a remedy through the judicial procé$dhese issues would need to be defined and
resolved by the Chamber seised of the case. As aiEn applying to participate in
the situation phase, the applicant will not be ableascertain the possible future
legal consequences of their participation.

47.The OPCD therefore submits that the applicant’btrtg make an informed choice
concerning their role in the proceedings cannamnbee in such a legal vacuum, but
would be more appropriately deferred to case puiogs, in which the Chamber
can provide appropriate direction concerning théepiial repercussions of their
participation.

48.Finally, the OPCD refers to its submissions at gemphs of its Appeal brief,
concerning the impropriety of issuing factual casobns concerning the existence
of crimes under the Rome Statue, in the absenepfvidence that the threshold

elements of the alleged crimes have been‘fhet.

4. Relief Sought

49.For the reasons set out above, the OPCD respgctiedjuests the Honourable

Appeals Chamber to:

“6 See Decision on Ojdanic Motion for Disclosure OitiWss Statements And For Finding Of Violation Qfi&
66(A)(li) 29 September 2006.

*" The OPCD refers to its submissions set out atspéta54 of its Request for Supporting DocumentatiGic-
02/05-94-Conf, 21 August 2007, and paras. 22-3&dbservations dated 24 September 2007.

8 For this reason, United States courts have msjectaims under the Alien Torts Act concerning @asi
international crimes, such as genocide, which cabae@stablished through the testimony of a limitachber of
individuals: “Only individualized human rights afas against local government officials of the Pegple
Republic of China (PRC) for torture, cruel, inhumand degrading treatment, and arbitrary detentiothe
individual Falun Gong practitioners were justicebbroader claims of genocide and crimes againstanity
were non justiciable since they required findingsfacts beyond those to which individual Falun Gong
practitioners could competently testify and woutdaege the scope of the necessary factual inquidpé v. Qi,
349 F. Supp. 2d at para. 25.UN Human rights meshasiconcerning widespread and gross violationsiwfam
rights also require complainants to adduce evidemicat a pattern of gross violations exists: ‘Wkabuld
complaints under the 1503 procedure include?’
http://www.un.or.th/ohchr/complaints/fag.html#comgireat

In line with this requirement, the OPCD referredtsobservations dated 24 September 2007 (at4@rand
paras 53-62) to the absence of evidence that thaseeither an international or an internal armeuflat in the
areas in question in Darfur or that their was aganised Government or Janjaweed policy or plan ewricg
the alleged offences during the time period praggdarch/April 2003.

The Honourable Single Judge nonetheless held tieaé twere grounds to believe that the applicanffersa
harm as the result of crimes falling under artielef the Statute from July 2002 onwards.
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i. reverse the methodology employed by the Honour8bigle Judge
in connection with article 68(3); and
ii. order that the criteria of personal interests apdropriate must be

interpreted in accordance with the principle setatove.

Mr Xavier-Jean Keita
Principal Counsel orf OPCD

Dated this Monday, the 18th of February 2008
At The Hague, The Netherlands
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