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1. Introduction

1. The framework for victim participation, as enshdnén the Rome Statute,
constitutes a legal landmark in international cniatilaw in terms of its emphasis on
restorative, as opposed to purely retributive gestfounded on proceedings which
recognise the right of victims to be treated wigspect and dignity. The Office of
Public Counsel for the Defence (“*OPCD”) thus fudlybscribes to the principle that
victim participation is a right and not a privilege

2. Nonetheless, as set out in article §8{Bter alia, this right has an overriding
purposive element: to facilitate the ability of pems affected by the judicial process
to present their views and concerns as regard< tposceedings which directly
impact upon their personal interests. The OPCDetbes submits that the judicial
designation of the right to participate should batmgent upon the satisfaction of
all criteria set out in article 68(3). If the apgaltion procedure is divorced from an
express consideration of these criteria, the rightparticipate itself becomes
denuded of meaning.

3. The OPCD further submits that the procedures fotingi participation, as set out in
article 68(3) and rule 89, should not be constroledpplied in a legal vacuum, but
in accordance with the overarching objectives (@mdations) of the ICC itself. In
establishing a criminal court, the State partieglieitly recognised that the ICC’s
mandate to eliminate impunity and provide victimshva remedy should be served
through the criminal process itself, in the culntioa of a judgement adjudicated
fairly and impartially in accordance with the stardlof beyond reasonable doubt.

4. At the same time, the Rome Statute is founded emdtion of complementarity: in
particular, the notion that the primary respongipifor rectifying human rights
violations lies with the State concerneth addition, it was intended that the ICC
should only exercise jurisdiction over “the mosti®as crimes of concern to the
international community as a whole”. As such, t&Clwas not intended to
constitute a broad based forum for litigating diéged violations of international
criminal law which may have occurred in the temjtof a State party or situation

referred by the Security Council.

“The complementarity principle was the motivatinwde behind a court built around a limited and ruedi
authority to take jurisdiction that operates wheseded to supplement domestic court systems” (&7p.to
circumvent the principle “would minimize the abjlibf states to exercise their courts as propernfsrdior
prosecuting violations of international humanitaridaw”(at p.68); Michael A. Newton, ‘Comparative
Complementarity: Domestic Jurisdiction Consisteithwhe Rome Statute of the International Crimi€alurt’
(2001) 167 Mil. L. Rev20, at 65.
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5. The OPCD respectfully submits that any proceduorevictim participation at the
ICC should therefore give effect to, rather thanosfrate these jurisdictional
purposes. The OPCD is thus concerned that the ianeatf a separate and
independent procedural status of victims, riskesf@aming the situation phase into
a quasi-truth and reconciliation forum, whereby Bre-Trial Chamber would be
rendering factual determinations as to whether gpexsare victims, for alleged
incidents which might not meet the stringent judidnal thresholds for eventual
prosecution, and most importantly, impartial adpadion before the Court.

2. Procedural history

6. On 23 July 2007, the Honourable Single Judge issu&kcision authorising the
filing of observations on applicationa/0021/07, a/0023/07 to a/0033/07 and
a/0035/07 to a/0038/07 for participation in the geedings,in which the Single
Judge ordered the Registry to transmit the appbicatto participate as victims to
the OPCD, and granted the OPCD the right to fileeobations.

7. On 21 August 2007, the OPCD filed a confidentiguest for the Single Judge to
order the applicants through their representatieeproduce relevant supporting
documentation, pursuant to regulation 86(2)(e).

8. On 24 August 2007, the OPCD filed a request tr@CGhamber order the Prosecutor
to disclose any information which would affect theedibility or contradict the
assertions (including dates and location of allegednts) contained within the
applications. In the alternative, the OPCD arguet tf the Chamber rejected this
request, the application to participate in theatittn phase should be dismissad
limine, in light of the prejudice to the rights of the Deée and the principle of
equality of arms.

9. On 3 December 2007, the Honourable Single Judgeedsshe ‘Decision on the
Requests of the OPCD on the Production of ReleGamporting Documentation
Pursuant to Regulation 86(2)(e) of the Regulati@fisthe Court and on the
Disclosure of Exculpatory Materials by the Prosecut“the Decision”), which
dismissed the requests of the OPCD.

10.The Honourable Single Judge concluded that theiGgjn process was a distinct
proceeding, unrelated to the criminal proceedirgferie the Court, which is ngier
seprejudicial to the Defence. The Chamber therefonidd the scope of applicable

law to rule 89 of the Rules, regulation 86 of thegRlations of the Court, and prior

21CC-02/05-85.
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decisions of the Chamber concerning the applicapimtess: thus, by inference,
excluding articles 21 and 67 of the Statuter alia.

11.The Honourable Single Judge therefore held thatlstvhihe principle of
complementarity applied to the proceedings in theason phase, in the absence of
an express provision to that effect in either r8® or regulation 86, it was not
applicable to the application procésSjmiIarIy, the requirement of exhaustion of
domestic remedies, as set out in human right jurdgnce, was also dismissed by
the Single Judge in the absence of an expresstoomtl that effect under rule 89
and regulation 88.

12.Secondly, as regards the OPCD’s request underatgul86(2)(e) for supporting
documentation, the Single Judge held that in lighthe limited purpose of the
application process, rule 89(1) only required tie@ber to provide the Prosecution
and the Defence with copies of the applications, @&d not require the Chamber to
provide, or order the applicants to provide, infatimn extrinsic to the applications
themselve$.

13.Thirdly, the Honourable Single Judge noted that @amber had the power,
pursuant to regulation 86(7), to request additionérmation. Nonetheless, the
Single Judge referred to the decision of 17 Auge@D7, issued in the DRC
situation, which delineated the information whit¢te tChamber deemed necessary
for a complete application form, and held that thiormation requested by the
OPCD did not fall within the categories of infornoet which is necessary to
complete an application form.

14.Finally, the Single Judge held that neither arti@®?2) nor rule 77 applied to the
application process for victims. The Single Judge ribt address the alternative
submission of the OPCD; namely, whether, in lighthe fact that the Defence did
not have investigative resources or the facilityrequest relevant documentation
from the OTP, it was appropriate for the applicaotgarticipate in the situation
phase in light of the prejudice to the rights oé thefence and the principle of
equality of arms.

15.0n 10 December 2007, the OPCD filed a requestefavd to appeal the Decision in
relation to firstly, the issue as to whether thepleation process is a distinct

procedure, unrelated to the modalities of partigmaor the criminal proceedings

% Para. 7 of the Decision.

* At para. 11 of the Decision.

5 Para. 12 of the Decision.

8 Paras. 14 and 15 of the Decision.
" Paras. 16 and 17 of the Decision.

n°® ICC-02/05 4/21 4 February 2008



ICC-02/05-119 04-02-2008 5/21 CB PT OA

before the Court, and thus, nm¢r seprejudicial to the Defence; and secondly, the
issue as to whether the Chamber is only obligegirdoide the Prosecution and the
Defence with copies of the applications, and isthat obliged to provide or order
the applicants to provide information extrinsictie applications themselvés.

16.0n 23 January 2008, the Honourable Single Judgedsa decision in relation to the
OPCD'’s reques‘i,in which the Single Judge observed that “the tsgueés identified
by the OPCD are inextricably linked because, adngrtb the Decision, the specific
procedural features of the application processigeal/for in rule 89 of the Rules
and regulation 86 of the Regulations - including thct that the Chamber is only
obliged to provide the Prosecution and the Defewitie copies of the applications -
are the result of its distinct and specific natotgect and purposée®.

17.The Honourable Single Judge therefore granted tRELD leave to appeal the
decision in relation to the following issu¥s:

“whether article 68(3) of the Statute can be inteed as providing for a
‘procedural status of victim' at the investigatistage of a situation and the
pre-trial stage of a case; and (i) if so, whetheder 89 of the Rules and
regulation 86 of the Regulations provide for an legggion process which only
aims to grant the procedural status of victim aadhus distinct and separate
from the determination of the procedural rightsaatied to such status; and
what are the specific procedural features of thpl@ation process? Or (ii) if
not, how applications for participation at the irstigation stage of a situation
and the pre-trial stage of a case must be deal.ivit
3. Appellate Submissions

3.1 Whether article 68(3) of the Statute can be farpreted as providing for a
‘procedural status of victim’ at the investigationstage of a situation and the
pre-trial stage of a case

18.The OPCD submits that the purpose of determiningtirdr an applicant meets the

criteria to be considered a victim, under articB&3), is to assess whether their
personal interests are affected by a specific mdiog, and whether this therefore
triggers a right to submit views and concerns rdigarthat proceeding.

19. Article 68(3) thus requires the Chamber to rerfolstly, a specific determination as
to whether the personal interests of the individapplicants are affected by an

actual (as opposed to hypothetical) proceduralistéipe situation or pre-trial phase,

8 Request for leave to appeal the “Decision on #hguest of the OPCD on the Production of Relevant
Supporting Documentation Pursuant to Regulation2)§éf of the Regulations of the Court and on the
Disclosure of Exculpatory Materials by the ProsecytiCC-02/05-112
® Decision on Request for leave to appeal the “Degisn the Requests of the OPCD on the Productfon o
Relevant Supporting Documentation Pursuant to Reigul 86(2)(e) of the Regulations of the Court andhe
1Doisclosure of Exculpatory Materials by the ProsecytiCC-02/05-118

Atp. 4.
1 Decision on Request for leave to appeal the "Slegion the Requests of the OPCD on the Production
Relevant Supporting Documentation Pursuant to Retigul 86(2)(e) of the Regulations of the Court andhe
Disclosure of Exculpatory Materials by the Prosecy23 January 2008CC-02/05-118
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and secondly, whether in light of the specific eweristics of this procedural step
(including the position of the parties at this gamtime), it would be appropriate to
permit applicants (whose personal interests aexctdt), to submit their views and
concerns in relation to this procedural step.

20.As such, the creation of a ‘procedural status ofiw’ is legally incorrect since it
fetters the discretion of the Chamber to rendgregific determination as to whether
these criteria are met, rather than relying on gengesumptions concerning all
applicants, and all situation and pre-trial phagese ICC.

21.The OPCD further submits that granting applicahts ggrocedural status of victims
during the situation phase would be contrary toititerests of judicial economy if
there are no viable proceedings at this stage iichwthe applicants either could
participate, or require such a designation in otdgrarticipate.

22.Finally, the OPCD respectfully submits that the-i@d Chamber does not have the
competence to render a factual finding that a pecsm be considered to have the
status of a victim of a crime within the jurisdanti of the ICC, outside of the context
of a decision issued in accordance with an appiinator an arrest warrant, or a
decision on the confirmation of charges. Such &utddinding could inadvertently
extend the jurisdiction of the ICC by judicial fi@nd would be prejudicial to the
rights of the Defence, and the fairness and imgiéytiof the proceedings.

3.1.1 Granting applicants the procedural status of ‘wviatiis incompatible with
the obligation of the Chamber to render a specifatermination as to
whether the personal interests of the applicantaffected, and whether it
would be appropriate for them to participate in f@ceeding in question

23.The OPCD respectfully submits that the Honourablggl8 Judge’s finding that

article 68(3) permits the Chamber to grant appti€dhne procedural status of victim
is inconsistent with the clear terms of article38@nd the drafting history of this
provision.

24.The limited scope of the application process isnttad in the Single Judge’s
findings that the personal interests of victims @ee seaffected at the investigation
stage of a situation and the pre-trial stage ohsecand that these are appropriate
stages of the proceedings for victims’' participafid Accordingly, in determining
whether applicants should be granted the rightttigpate at the investigations and
pre-trial stage of the case, the Single Judge titlit is only necessary to assess

whether the applicants meet the definition of ‘victunder rule 85.

12 At p. 5.
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25.Thus, in light of this generic assumption that thiéeria of personal interests and
appropriateness were automatically fulfilled atsthetages, the Single Judge did not
consider it necessary to adjudicate upon the pasigomissions as to whether the
respective personal interests of the applicantsevadfected, or whether it was
appropriate to grant a right of participation asthtage of the proceedings in the
Sudan situation.

26.The OPCD submits that in so doing, the criteria parsonal interests and
appropriateness have been denuded of any effectie@aning. This limited
interpretation also fetters the power of the Chamnbeder rule 89(2), to reject an
application if “the criteria set forth in articleB6paragraph 3 are not otherwise
fulfilled”. 3

27.In this regard, the OPCD submits that since the ®&tatute is, in effect, a treaty,
its provisions should be interpreted in accordawith the principle of effective
interpretation: as the parties must have intentdatl éach provision have a certain
effect, a provision should not be given an intetqtien that leaves it meaningless or
without effect* This principle is of particular importance regaglihe construction
of provisions in criminal statutes, which give efféo rights or regulate the fairness
of the proceeding®,

28.The OPCD further submits that if the phrase ‘peatonterest’ is given its plain
meaning - that is, it must be an interest whiclpessonal (and thus particular) to
each independent applicant - it is clear that lart&8(3) requires the Chamber to
render a determination which is tailored to thec#pe circumstances of each
applicant. For this reason, it has been commented the ‘personal interests’
criterion refers to an individual interest in thed@eedings concerning the criminal

conduct which caused harm to the victim: “Thushatit prejudice to the collective

*The OPCD refers to the findings of the ICC Appeaimmber, to the effect that where a provision efRome
Statute or Rules requires a Judge to exercise rhiseo discretion, then there is an obligation t@lgphe
provision in accordance with the particular circtemses before the Judge - the Judge cannot féieer t
discretion by invoking a rigid principle: Judgmeoni the Prosecutor's appeal against the decisidtresfTrial
Chamber | entitled "Decision Establishing Generahéples Governing Applications to Restrict Dissloe
pursuant to Rule 81 (2) and (4) of tReles of Procedure and Evidence”, 13 October 2006;01/04-01/06-
568 at para 67.

4 See The Corfu Channel Case (merits) ICJ Repod#9)lat p. 24 (and cases cited therein); Jennind3/\éatts
(ed), Oppenheim 's International Law (9th ed) (2)9¥%ol | at para 633(9).

15 See dissenting opinion of Judge Hunt in 21 Oatd#03, Dissenting Opinion of Judge David Hunt on
Admissibility of Evidence in Chief in the Form of Mfen Statement, at paras 18 and 19:
http://www.un.org/icty/milosevic/appeal/decisiord81021diss.htm

See also Liversidge v Anderson [1942] AC 206 at, Mfp://uniset.ca/other/cs5/1942AC206.html
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interest of identifiable groups and of human-kinldis provision is specifically
addressed to individual victims of a given crim&”.

29.The OPCD further submits that the right of victitesbe treated with dignity and
respect also militates against generic presumptionserning their interests. Whilst
it is possible that there may be a degree of conafitgrbetween the interests of the
respective applicants, there are also severallgessistances in which a proceeding
during the situation phase might impact on theredts of only a limited category of
applicants. For example, a request under articleirbbrelation to a unique
investigative opportunity concerning an incidentoime village, will not impact on
the personal interests of applicants who suffeathhas the result of an incident in
a completely different area, or time period.

30. The interpretation of the Honourable Single Judbas leaves no room to
manoeuvre between the different interests of appts; nor does it provide for a
mechanism for differentiating betweevhich proceeding the victims would be
entitled to participate in (which is a separate sfjioa from the modalities of
participation in this proceeding). Indeed, in thecBion granting leave to appeal,
the Honourable Single Judge clearly states thabagth the Chamber still retains
the discretion to tailor the modalities of partifijon, “once, in exercising its
discretion, the Chamber decides on the set of plioeé rights that are attached to
the procedural status of victim, such rights beloémall applicants for whom the
procedural status of victim has been grantéd”.

31.The OPCD further submits that the term ‘approprjategiven its plain meaning
requires a situation and stage specific assessasetiot whether it would be right, in

the sense of fal® to permit their participation in light of the piaular

'8 D Donat Cattin, ‘Article 68 Protection of the Viitis and their participation in the proceedings’ Goemtary

on the Rome Statute of the International Criminau® (Triffterer ed. Nomos Verlagsgesellschaft 1999p at
879 The OPCD further observes that the Human Rigbtamittee has held that '[a] person can only ckairbe

a victim if he ... is actually affected. It is a n&atof degree how concretely this requirement shoal taken.
No individual can in the abstract, by wayaatio popularis challenge a law or practice claimed to be comtrar
the Covenant’: Aumeeruddy-Cziffra v Mauritius (38)0/4/81, at para. 9.2

" At page 5.

'8 In a separate, concurring appellate opinion, JuRiis stated that the rights of the accused ardhtred to
ensure a fair an impartial trial, are also elemettsbe considered in connection with the Chamber’s
determination as to whether participation wouldap@ropriate: “The manner of presentation of victimiews
and concerns is subject to an important provismust not be inconsistent with a) the rights of dbeused and

b) a fair and impartial trial. This is alsoconsideration relevant to the determination efdppropriateness of
the stage at which such views and concerns maydseipted.” (at para 17)

“The stage at which the views and concerns of mistimay be presented must be at an interval of the
proceedings that would be appropriate, regard beatyto the norms of a fair and impartial trial @hd rights

of the accused evaluated within the context ofStsute.” (at para 20)

Judgment on the appeal of Mr. Thomas Lubanga Ds@ainst the decision of Pre-Trial Chamber | emtitle
“Décision sur la demande de mise en liberté prasesde Thomas Lubanga Dyilo” ICC-01/04-01/06-828, 1
February 2007
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circumstances at hand. This is exemplified by &0¢1), which provides that the
right of victims to participate in proceedings ceming a request for authorisation
from the Pre-Trial Chamber to commence an inveitigacan be subordinated to
the particular security concerns of the investmain question or the safety of the
victims themselves.

32.In this regard, the OPCD further observes thatigigde of certain State parties as
to whether article 68(3) should provide for an #tient to participate (shall) was
guelled by the inclusion of the additional criterighich would require the Chamber
to analyse the impact of potential participatioraiproceeding on the effectiveness
or fairness of the proceedingas a condition precedent to the recognition of the
right to participate®

3.1.2 It is premature, and potentially unnecessary to ngrapplicants the
procedural status of victim during the situationagh of the Sudan
situation

33.In light of the fact that the evidential threshédd participation at the situation phase

differs from the pre-trial stage, the OPCD respéistfsubmits that in determining
whether it is appropriate to grant a right to paptite at the situation phase, the
Chamber should take into consideration whethes fair to either the parties or the
applicants themselves to subject them to the rigofithe application proce8sif
there are no viable proceedings during the sitngpibase in which the applicants

could participaté?

19 “Whatever the perspective and particular viewsyais recognised by all that the access of victinsOC
proceedings would necessarily entail logistic oaists. Due to the nature of the crimes underutisgliction,
very large numbers of victims might be expected @wedCourt could be overwhelmed by their full papation
and request for reparation. It was considered abelygl necessary to devise a realistic system tlaatldvgive
satisfaction to those who had suffered harm witteapordising the ability of the Court to proceegiast those
who had committed the crimes.” S. Gurmendi ‘Victiarsd Witnesses’ ICC: Elements of Crimes and Rufes o
Procedure and Evidencee et al. eds. Transnational Publishers 200199

20 «f appropriateness of the stage of the proceeslilga criteria of judgement that may only justiy
postponement of the intervention of the victim [thE requisites of the rights of the accused andiratffial
constitute pre-conditions for the exercise of ti@ims’ right to intervention. As affirmed abovesspect for the
rights of the accused is an essential componeatfair trial, which is implemented when the rigbfsvictims
and society as such (represented by the Proseautoiinplemented to.” D Donat-Cattin, ‘Article 68ofection

of the Victims and their participation in the predengs’ at p. 886.

“The OPCD refers to its submissions at para 36 ar@®fof its request for leave to appeal, and furteserves
that in accordance with the Trial Chamber’s recéinding in the Thomas Lubanga Dyilo case, the
commencement of the application process during gditeation phase potentially triggers the protective
responsibilities of the Court vis-a-vis the apptita Decision on victim's patrticipation ,ICC-01/04/06-1119,
18 January 2007, at para. 37.

2 |n this regard, de Hemptinne, and Rindi have comew that “allowing the victims to be involved ihe
investigation stage may have a number of drawbé&mkshe activity of the Prosecutor and the rightsthe
accused. In the long run, it may also jeopardieedfficiency and expeditiousness of the proceedasgaell as
the interests of victims themselves. [...] Finallyg tvictims themselves might be frustrated. Indeddt would
happen if the Prosecutor concludes that, in acooelavith the criteria provided by Article 53(2) tfe ICC
Statute there is not a sufficient basis for prosieou(for instance, because the case is inadmessibt
prosecution is not in the interest of justice)? [THe Pre-Trial Chamber, after having recognised time or
more individuals have suffered from one or severahes within the jurisdiction of the ICC, wouldtrme able
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34.This determination will necessarily differ betwede different situations before the
Court, since the legal framework applicable totaagion referred by a State differs
from a situation referred by the Security Counaifrguant to article 13(b) of the
Statute. For example, as submitted in the OPCD&eations of 24 September
2007, a consequence of the fact that the ICC’sdistion is triggered by a Security
Council resolution (as opposed to State conserif)as the ability of the State to
challenge admissibility appears to be non-exis&rhe situation phasé.As such,
there is no possibility for victims to present thdews and concerns in relation to a
possible challenge to the admissibility of the aiton.

35.The OPCD further submits that the application pdoce set out in article 68(3)
should also be considered to be tlex generalis which is inapplicable to
proceedings which expressly set out a specific ouilogy for facilitating victim
participation®®

36.In this connection, the OPCD respectfully submitat tthe right of victims to an
effective remedy, and to participate in any progegsl which impact on this right,
can be secured during the situation phase by $peuoéchanisms which do not
require a formal adjudication of the applicantatss under article 68(3).

37. The Rome Statute permits victims to submit conmpdadirectly to the Prosecution,
which triggers an automatic obligation to investigéhe complaint, subject to the
criteria set out in article 53(1). If the Prosecutequires the authorisation of the
Chamber to commence an investigation, then theePubsr is also obliged — to the
extent which is consistent with their safety or thiegrity of the investigation — to
notify any victims who are known to the Prosecuiotthe Victims and Witnesses
unit, for the purpose of enabling them to submpresentations to the Pre-Trial

Chamber® If the Prosecutor decides not to proceed with asgrution, the

to guarantee their participation at further stagéghe trial.” ‘ICC Pre-Trial Chamber Allows Victis to
Participate in the Investigation Phase of Procegsdi(2006) 4 J. Int'l Crim. JusB42 at 347 to 349

Z Article 18 of the Statute (challenges to the adihitity of an investigation) appears to be limitedsituations
falling under either article 13(a) or (c) of theatite. (para 7 of OPCD Observations of 24 Septe2®@r), The
OPCD further refers to its submissions concernifngtiver it is appropriate to render a judicial daieation
which could impact on the rights of a non-Statetyparhich has not consented to be bound by theigians
concerning victim participation, during a phasenvinich that State does not have the opportunityeferdt itself
from such findings (24 Sept 2007 OPCD Observatairgara 7 and fn10).

% gee for example, B Timm ‘The Legal Position of fifits in the Rules of Procedure and Evidence’
International and National Prosecution of CrimeslaiDomestic International Law(Fischer and Kress eds
2004) pp 289-308, at p. 294

% See rules 50(1) and (3), which provide that amgqe who is known to the Prosecution or the VWUaas
victim, and who has been notified of the proceedimgy make representations in writing to the Chamhe
such, it is not necessary for the victims to agplipe recognised as such in order to submit susbrehtions.
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Prosecutor is obliged to take into consideratianittierests of victims under article
53(2)(c)?®

38.The OPCD therefore submits that the legal framewapfglicable to the situation
phase implies that potential victims do not needdaccorded the status of ‘victim’
in order to be notified of key procedural developtse nor are they required to
submit a formal application to be accorded thigtfg

3.1.3 Granting applicants the procedural status of vidiguring the situation
phase unduly impacts on the fairness and impatyial the proceedings
39.Whilst the participation of victims at the situatigphase is notjn abstracto

inappropriate, the OPCD nonetheless submits tlattigig applicants the procedural
status of victims, based solely on the informatimovided by the applicants
themselves, is unfair (and thus inappropriate)ightl of the limited procedural
protections which apply to the situation ph&se.

40.In term of the identification of a person as aimictwhereas a future defendant has
the ability to challenge the factual allegationdle# Prosecution set out in an arrest
warrant or the charging document, the Rome Statoés not provide any recourse
to challenge or dispel factual determinations idsmétside of this framework during
the situation phase.

41.Whilst the Statute permits the Pre-Trial Chamberigsue preliminary factual
findings concerning the alleged existence of crifiadigng under the jurisdiction of
the ICC, the OPCD submits that the requirementghateedings before the ICC be
conducted with the utmost fairness and impartiaht@nifests itself in certain
attendant procedural protections. For example, RheTrial Chamber's finding
under article 58 that there are reasonable growodselieve that a person has
committed crimes within the jurisdiction of the Qbis predicated on evidential

submissions from the Prosecutor, who as a Ministelustice, is strictly obliged to

26 Whilst rule 92 refers to the fact that victims, avivish to participate in a decision of the Prosecuot to
investigate or prosecute, should apply in accordavith the procedure set out in rule 89, the OPE&spectfully
submits that if the Chamber were to adjudicate idrethe applicant could be considered to have madfaarm,
as the result of a crime within the jurisdictiontbe Court, it could predetermine their ultimateuiry as to
whether the Prosecutor correctly assessed thaatewas inadmissible, or that there was not @nedde basis
to believe that a crime within the jurisdictiontbe Court had been committed.

" In this regard, the OPCD refers to the findindPoé-Trial Chamber Il in the Uganda situation to ¢fffect that
“in respect of crucial stages such as challengélsetgurisdiction or the admissibility of a cadee ttonfirmation
of the charges, conditional release and proceedindsr article 53, a decision pursuant to rule Bthe Rules
and ensuing participation is not a pre-condition Viwtims being granted a procedural right as sigant as
notification, a right to be formally informed ofqaredural developments which is typically grantedhtbviduals
or entities entitled to some role in the proceesihdecision on victims' applications for particijmen
a/0010/06, a/0064/06 to a/0070/06, a/0081/06 ta¥M6 and a/0111/06 to a/0127/06, ICC-02/04-1@L,
August 2007, at para 94.

2 The OPCD refers to its submissions at paragraph853of its Request for Leave to Appeal dated 10
December 2007.

n°® ICC-02/05 11/21 4 February 2008



ICC-02/05-119 04-02-2008 12/21 CB PT OA

search for the truth, and in so doing, to searahiffrmation which is both
incriminating and exculpatory. Moreover, the amésperson also has the statutory
right to investigate the evidential basis of thisding, to seek relevant or
exculpatory information from the Prosecution, andténtest it before the Pre-Trial
Chamber in accordance with article 60(3) of theuita

42.The ICC statutory framework also provides thatdattallegations concerning the
existence of crimes under the jurisdiction of th@Cl should ultimately (and
expeditiously) be adjudicated by an impartial Chambvhich was insulated from
the pre-confirmation process, and either uphelddcordance with the standard of
beyond reasonable doubt, or dismissed if this kimlelshas not been met.

43. These protections do not apply to factual findiimgshe situation phase which are
issued outside of the context of a specific cabe. ®PCD has referred in its filings
to the fact that the Defence does not have theilplilgsat the situation phase to
challenge jurisdiction, conduct investigations,(as concluded by the Honourable
Single Judge) request disclosure from either tlesdtution or the applicants. As
such, its ability to contest the submissions ofapplicants concerning the existence
of alleged crimes falling under the jurisdiction dhe ICC is extremely
circumscribed.

44.In the absence of any evidence adduced from theePutor at this stage, the
decision of the Chamber is based solely on thdemiassertions of applicants, who
are not bound by a Code of Conduct or testimorath.on addition, the application
form does not caution the applicants as to theilplessonsequences (if indeed, any
exist) of falsifying the information contained wirthit.

45.Factual findings to the effect that persons canctwesidered to be victims of a
particular incident are particularly problematiatifs possible to attribute the crime

referred to in the decision to a particular indiiadt® or group of person®.Since the

29 For this reason, it has been stated that “[t]o @@miprits who had not defended themselves and wetre
obliged to do so would have been the moral equitate convicting someone without due process. Wusld
have been in contradiction with the spirit, if ribé letter, of the rule of law and human rightspiples’: Jose
Zalaguett, Commissioner for the Chilean Truth Cossiain, Introduction to the Report of the Chileartidtzal
Commission in Truth and Reconciliation, at xxxi&esalso Priscilla Hayner ‘Fifteen Truth Commissient974
to 1994: A Comparative Study’ 18RQ 597, p648: ‘The publication of a person’s name [is.Jpopularly
understood to indicate their guilt’; and Ariel Megtein, ‘Transitional Justice and Post-ConflicaklfPalestine:
Assessing the Applicability of the Truth CommissiBaradigm’ (2006-07) 38 Case W. Res. J. Int'R81 at
344.

% The decision of 6 December 2007 expressly ateitbtite alleged crimes to the Janjaweed and/orutar@se
military. The OPCD refers to its submissions atagaaphs 31-33 of its request for leave to appeal,farther
refers to the Decision on Defence Motion seekirgy disqualification of Justice Robertson from thepAgls
Chamber, Decision 13 March 2004, Prosecutor v. Hassan Sesay, Case no. SCSL-2004-15-ARil&hich
the President of the Special Court was disqualifiech sitting on cases involving members of the Riliie to
comments he had made concerning crimes committedebiRUF.
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application process, as defined by the Single Juggenits applicants to be granted
the procedural status of victim even if their adlegns do not relate to a ‘live’
investigation or prosecution, it is highly possitiat these allegations will never be
properly adjudicated, in accordance with the steshad beyond reasonable doubt.
In this connection, the OPCD observes that inté@nat tribunals have expressly
terminated criminal proceedings against persons awe died, in light of the fact
that it would be impossible for the accused to priypinstruct a counsel to defend
himself against the allegations, and to subsequexibeal a convictio®. In this
regard, the ICC Appeals Chamber has recognised“fapfair trial is the only
means to do justice. If no fair trial can be hel® object of the judicial process is
frustrated and the process must be stopped.”

46.Even if the allegations are related to an existmgestigation or prosecution, it is
also arguable that the issuance of factual detetimims concerning the existence of
crimes, in a context which is outside of the duecpss protections which apply to
the criminal proces®, and at a stage prior to the commencement of cdated
proceedings, could impact on the integrity of sajpsst case-related proceedinigs,

and the perception of impartiality of the Cham®eFor this reason, many national

st Special Court for Sierra Leone, Prosecutor v Sardirgga Norman, Moinina Fofana, Allieu KondeW@ase
No. SCSL-04-14-T),Decision on Registrar's Submission of EvidenceD#ath of Accused Samuel Hinga
Norman and Consequential Issues®s' ay 2007, at paras 16-17: ‘A judgement in crimipedceedings [...] is
indeed the exclusive legal privilege and prerogaéittached to the persona or the individual whotasubject
matter of the Prosecution that stands abated follgwis death. The Chamber notes that this legaitipn is
quite consistent with the fundamental principlenafividual criminal responsibility, the right oféhAccused to a
fair trial and the right to an appeal, if convictdd is, therefore, the Chamber’s view that [...}Hie deceased [...

] were convicted of the crimes alleged against hire, would by reason of death, be unable to exercise
effectively his right of appeal against convictiand would be unable to properly instruct counsetoathe
conduct of his trial or appeal.’

%2 |cC Appeals Chamber, Judgement No. ICC-01/04-Ql@@ecember 2006, para. 37.

% n its decision of 3 December 2007, the Honour&igle Judge emphasized that the application proses
distinct from the criminal proceedings before theu@®, and as such, outside of the attendant féél tr
protections.

3 For this reason, it has been commented in theegoof East Timor that “it is vitally important &nsure that
this new truth and reconciliation mechanism dodstdamage ongoing investigations and prosecutiohs.tivo
are now to operate simultaneously with mandatesrimy the same time period and there is likelygmierlap
and focus on the same incidents. This carries ivilangers for fair trial, including trial by mediprejudice to
the presumption of innocence, the tainting of emade and the risk of inconsistent testimony.” S.taum
‘Cambodia, East Timor and Sierra Leone: Experiménisternational Justice’ 2001, Criminal Law Forura:
185-246, at 225.

% The OPCD submits that in requesting informationd dormulating the potential offence to which the
information relates, the Single Judge is performangple which is more analogous to an investigajutge.
This may impact on the perception of impartialifytiee Pre-Trial Chamber for the purposes of anyssghent
proceedings during a confirmation phase: See famgte, Piersack v. Belgium (Application no. 8692/79
ECtHR Judgement, 1 October 1982, at para. 30, @id IOrder of the President, dated 9 January 2008 in
Prosecutor v. Seselj, in which the President ctuistl a panel to examine whether the fact that afnthe
judges, in his capacity as a member of an NGO, gragiously interviewed a person whom the Prosenutio
intended to call as a witness, impacted on the egmpien of his impartiality:
www.un.org/icty/seselj/president/080109.pdf
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jurisdictions do not permit victim complainants fibe civil claims related to
criminal acts, prior to the commencement of crirhpraceedings?

47.The OPCD therefore submits that the propriety ahtgng applicants the procedural
status of victims during the situation phase mestdnsidered in light of impact that
such factual determinations would have on the nitieof the proceedings and the
mandate of the ICC to promote reconciliation arerlile of law through a rigorous
judicial assessment of such allegations.

3.1.4 Granting applicants the procedural status of victilaring the situation
phase could potentially exceed the competenceeoPth-Trial Chamber,
and the ICC

48.The OPCD submits that the issuance of decisionsaraing the alleged existence

of crimes during the situation phase thus risksemding, by judicial fiat, the
jurisdiction of the Court over ordinary crimes whinormally fall purely within the
competence of domestic authorities.

49.Whereas the existence of many domestic crimes eamsbablished through an
incontrovertible fact (medical statements concegnihe death of a person), the
guestion as to whether a crime under the jurismiictdof the ICC occurred will
depend on several complex factors, such as thesraxhe offence to a conflict, the
gravity of the offence, the existence of widespreadsystematic attack, the
combatant status of the alleged victimter alia.

50.The existence of these elements is relevant ngttornthe ultimate responsibility of

an accused, but also the underlying jurisdictionhef ICC, since under article 5 of

% The rule« electa una via, non datur recursus ad alterarprevents a civil claimant, who has triggered
reparation before a civil judge, to go as a ciltyg before the criminal judge when the decision tiee same
request of reparation, the same object and the samee as before the civil judge. If there is yetta civil
judgment and the prosecutor issues a case beforanénal judge, the claimant by exception can jtie
criminal proceedings. However, the civil proceedivas to be stayed until the criminal judgmengdnordance
with the adage of “le criminel tient le civil erétat” (to avoid any conflict between two decisiqribgen the civil
judge has to follow the decision of the criminadge (“le criminel emporte le civil’). See, artisld (2) and 5 of
Criminal proceedings code of France ( Loi du 3ledéiore1957 et Ordonnance du 23 décembre 1958 )(Last
update: 5 January 2008), article 3 of Code d'ietivn criminelle, en vigueur dans le Grand-Duché de
Luxembourg, du 17 novembre 1808; 4 Bull. 214biginfwigué le 9 décembre 1808. (Last update: 1st seyae
2007) ; article 114 (1) of Ley de Enjuiciamientdr@inal (14/09/1882)(last update : 22 january 2004

This rule is applicable even if the criminal predings are against an unknown person (French Gimurt
Cassation Cass.2iv. 22 juin 1988). The OPCD further observes thgtrisdictions which do not provide for a
distinct regime for victim participation, any judit findings or documentation which is derived framprior
civil suit can not generally be utilized in subsequcriminal proceedings relating to the same allegffence:
For the United States position see ‘ConcurrentlGind Criminal Proceedings’, (1967) €blumbia Law Rev.
1277, at 1283: ‘Whenever discovery sought in a @gtion may prejudice a pending criminal case,dbert in
the civil action should, absent special circumstsncstay discovery pending the disposition of thmioal
action. This is what courts have usually donehe Tases ofampbell v. Eastland307 F.2d 478, 487 (5th Cir.
1962), in which the Court stated that ‘[a] litigestiould not be allowed to make use of the liberstalery
procedures applicable to a civil suit as a dodgevtaid the restrictions on criminal discovery ahdreby obtain
documents he would not otherwise be entitled toul® in his criminal suit’, andnited States v. TisoY80
F.2d 1569, 1572 (11th Cir. 1986) (civil proceedsigyed for three years in order to prevent circuntive of
criminal discovery provisions in parallel proceegjimre illustrative in this respect.

n°® ICC-02/05 14/21 4 February 2008



ICC-02/05-119 04-02-2008 15/21 CB PT OA

the Statute, the jurisdiction of the Court is slyitimited to “the most serious crimes
of concern to the international community as a wfohamely, genocide, crimes
against humanity, war crimes, and the crime of esgjon’’

51. Although it is possible to ascertain grounds tdiehve the existence of these
threshold elements by cross-referencing the intgdém the applications to the
incidents set out in an arrest warrant or chargiogument, it is not possible to
ascertain the existence of these threshold elendemitsg the situation phasé.

52.The OPCD further observes that in accordance witie tprinciple of
complementarity, the ICC does not exercise soleven primary jurisdiction over
violations of international criminal law which oacim the territory of State partié%.
The Court therefore has neither the obligation ther power to give effect to the
right to a remedy for every potential victim withimat territory?°

53. Indeed, if the ICC were to become prematurelgesiof a complaint, judicial
activity before the ICC could frustrate or impedenustic investigations and
prosecutions, notwithstanding the fact that the I€f@secutor might have no

intention of pursuing these complaints before &#f* for example, if ICC factual

37 In this regard, the ICTR Appeals Chamber has ticeonfirmed that a strict interpretation of jutistional
elements is necessary to ensure the principlegality and foreseeability, which are key elemeritthe fairness
of the proceedings: Prosecutor v. Nahimana et pheal Judgment of 28 November 2007, paras 309- 313,
pp.117-118.

% The OPCD refers to its submissions set out i®hservations dated 8 June 2007, at paras 55-58pijsiest
for the Single Judge to order the production oéveht supporting material, dated 21 August 200Fasas 10-
17, and its Observations dated 24 September 20@aras 53-62 concerningter alia, the fact that human
rights courts and UN complaint mechanisms requigieants to adduce information concerning the texice

of threshold elements for international crimes.

%9The OPCD fully subscribes to the following obseimas of Professor Cassese: “To have provided ferstbrt

of complementarity is in many respects a posititep.sPlainly, it falls primarily to national prosgors and
courts to investigate, prosecute and try the nuosenaternational crimes being perpetrated in maaryspof the
world. First of all, those national institutionsedn the best position to do justice, for they naltgnconstitute the
forum conveniens, where both the evidence andltbgeal culprit are to be found. Secondly, undeerimational
law, national or territorial states have the righprosecute and try international crimes, andnofteen a duty to
do so. Thirdly, national jurisdiction over thoseinwes is normally very broad, and embraces evereless
international crimes, such as sporadic and isolatedes, which do not make up, nor are part ofatiepn of
criminal behaviour. Were the ICC also to deal wathsorts of international crimes, including thasfelesser
gravity, it would soon be flooded with cases anddmee ineffective as a result of an excessive and
disproportionate workload. To a certain extents thas already occurred at the ICTY and has neatssithe
withdrawal of indictments of minor individuals irhe political-military hierarchy.” ‘The Statute ohe
International Criminal Court: Some Preliminary Retions’ 158 EJIL 10 (1999), 144-171

“0“The Rome Statute emphasizes the need for natamats to prosecute international crimes. Thisirisilar to
the requirement in human rights courts that victimsst all of their domestic remedies before they lbeng
their complaint before an international court offkin Rights. Where national courts are willing abkddo take
measures to punish the perpetrators of these redasus crimes, this is the correct position.” SaRy‘From
The Furies of Nanking to the Eumenides of the hdgional Criminal Court; the Evolution of Sexualsasits as
International Crimes’ (1999) 11 Pace Int'l L. Ré47 at 449.

“L In this connection, the OPCD observes that unter Rome Statute, State parties have no recourse to
challenge the admissibility of ICC decisions congegy the existence of crimes, which are issueddimection
with victim participation decisions during the sition phase, rather than in connection with thestigation or
prosecution of a case. Indeed, whereas the Praseisubbliged under article 18(1) to notify the &routor’s
intention to commence an investigation to any Spatey which would normally exercise jurisdictiomen the
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findings, issued in accordance with a lower stamhdafr proof, were contrary to
domestic judicial findings issued in accordancehwihe standard of beyond
reasonable doubt, it would thereby undermine blathcredibility of these findings,
and the mandate of the ICC to assist in establistta truth.

54.Finally, the OPCD notes that the Statute does ast the Pre-Trial Chamber with
the power to render factual findings affirming twestence of crimes, on the basis
of evidence which has not been submitted by thedentor, and which has been
submitted to the Chamber outside of the contextaofspecific prosecution
investigation or cas&.

3.2 How applications for participation at the invesigation stage of a
situation and the pre-triadtage of a case must be dealt with.
55.The OPCD firstly refers to its above submissioret tiights of victims during the

situation phase can generally be secured by meshanother than the time and
resource intensive application procedure underclart8(3) and rule 89: for
example, victims can submit complaints directlythe Prosecutor, and both the
Prosecutor and the Registry can notify victims f &ey procedural developments
at the Court.

56.Indeed, the OPCD respectfully submits that thebdistament of a comprehensive
system of notification to all potential victims whHwave communicated with the
Court would also ensure that a greater class cfopsrwould have the capacity to
apply to participate, should a proceeding arisectwhs linked to their respective

personal interests.

crimes concerned, there is no legal mechanism neguihe applicants or the Pre-Trial Chamber tdfpdhe
State party which would normally exercise jurisidiotover the crimes referred to in the applications

2 For example, a decision of the Pre-Trial Chambeauthorise an investigation must be predicatedhen
Prosecution’s request in conjunction with the suppg material tendered by the Prosecutor. Undéclar
53(3), the Pre-Trial Chamber can only compel thes€cutor to reconsider its decision: the Chambes dmt
have the power to oblige the Prosecutor to invastigr prosecute a specific case. Under articld)58e
Chamber can only issue an arrest warrant on this basmformation submitted by the Prosecutor. &lei61(7)
provides that the Pre-Trial Chamber can only regties Prosecutor to consider amending the chairtes:
Chamber canngtroprio motuadd additional factual allegations to the chardeticle 74(2) also precludes the
Trial Chamber from modifying the facts set outhie fProsecutor’s charging document, as confirmethéyPre-
Trial Chamber. The OPCD further refers to the pdytidissenting opinion of Judge Blattman: “Assessis of
this type that overstep the mandate of the chaagesn attempt against the principle of legalitybedied in
those charges, which sets limits on the accusatlmtsmay be brought and to the actors that magriete in
the proceedings. Any other determination would dp@bout, in my opinion, the inappropriate scenariowhich
the Trial Chamber could be forced to make detertigna based on evidence which is outside of th@edbe
charges against the Accused. As well, the possibilould be present that another chamber of thertGelich
is competent to review the application would, hgwéeen the evidence relevant to the situation s bafore it,
make a different determination with regard to tietims applicant. This situation would cause gmaifusion,
lead to legal uncertainty, and would be extremeifain to potential victim applicants.” Decision afctim's
participation ICC-01/04-01/06-1119, 18 January 280@ara.11.
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57.In such an event, the OPCD respectfully submit$ tha application process for
victim participation should have a strictly purpasielement: to verify which
persons are entitled to present their views andems by virtue of the fact that the
proceedings impacts on their personal inteféstEhe clarity of the application
process and the ability of the applicants to franeer personal interests and to insert
relevant information into the application form wdwlso benefit from taking place
in connection with an actual proceeding as oppdsedbstract or hypothetical
proceedings.

58.In terms of the Chamber’'s ability to assess whetier applicants meet the
definition of victim under rule 85, the integritiythe proceedings, in particular, the
jurisdictional limitations of the ICC, require tf@hamber to verify (albeit it to a
lower standard of proof) that the jurisdictionadraents of the crime have been met.
In this connection, the OPCD respectfully submitattthe mere undocumented
assertion of the applicants themselves that a avicoarred is plainly unsatisfactory,
particularly since they are not in a position taneoent whether key threshold
elements (such as the existence of a policy) haea mef?

59.The most appropriate method of assessing whethapaticant appears to have
suffered harm as the result of a crime under thisdiction of the Court would
therefore be to base this assessment on priorigidiadings, which have been
issued in connection with an explicit provisiontlre Rome Statute and Rules of
Procedure and Evidence: for example, the Chamlumtermination under article
58(1)(a) that there are reasonable grounds toveetigat a person has committed a
crime within the jurisdiction of the Court, or t@amber’'s assessment under article
61 that there are sufficient grounds to believet the crimes referred to in the

charging document were committ&d.

3 As observed in its request for leave to appealptirase “in order to present their views and corsevictims
shall make written application to the Registrar’tted beginning of rule 89(1) underscores that #igon d’étre
of the application process is to facilitate theligbiof applicants to present their views and coneein a
proceeding which impacts on their personal interest

* The OPCD refers to its submissions at paragrafS04in its Observations dated 8 June 2007, and its
submissions at paragraph 46 of its Request for é¢aAppeal dated 10 December 2007.

5 The OPCD is aware that the only factual findingviled for at the situation phase is a decisioneumdticle
15(4) that the case investigated by the Prosecafipears to fall within the jurisdiction of the Gourhe OPCD
nonetheless submits that the dearth of expliciicjad mechanisms (and attendant safeguards) duttieg
situation phase in itself strongly militates agaitite Chamber rendering abstract factual determoimgtas to
whether a person has suffered harm as the reswdt @fme under the jurisdiction of the Court durithg
situation phase, particularly if such an adjudimats not necessary to protect the rights of pugatictims.
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60.By so doing, the Chamber would be acting clearlyhimi its powers, and in a
manner which is protected by pre-existing procedsagieguard4® It would also
ensure that a future defendant is not burdened thihtask of challenging an array
of victim-related prejudicial factual allegations, addition to those levied by the
Prosecutor, and would have the capacity to reqdisstosure materials from the
Prosecution in relation to these factual allegationder rule 77 and article 67(2).

61.Moreover, victim-applicants have the ability — \asticle 53 — to bring specific
incidents to the attention of the Prosecution. Hresecution can therefore be
presumed to have these reviewed the reliabilitthee allegations, and taken them
into consideration when framing the alleged incidem an arrest warrant or
charging document. Although it is possible that Bresecution will not refer to
isolated incidents in its arrest warrants, it sbdaalso be borne in mind that isolated
incidents would be unlikely to meet the strict gdlictional threshold of crimes
within the ICC Statute.

62.The OPCD further respectfully submits that in asies whether the applicants
suffered harm as the result of crimes set out i dhrest warrant or charging
document, neither article 68(3) nor rule 85 reqtirat the applicant identify the
arrested person or charged person as the perpetfatitzese crimes. In this regard,
whilst there should be a correlation between trentsreferred to by the applicants

and the alleged crimes set out in the arrest waaracharging document, there is no

6 The factual finding would be predicated on evidemendered by the Prosecutor, who is under a duty t
establish the truth. In addition, since State partiave the possibility to challenge the admisgibif a case,
this mechanism would ensure that the ICC would imatdvertently render findings concerning victim
complaints, which are the subject of an active dainénvestigation or prosecution.

*"The OPCD further submits that it would not be aabls to vest the task of establishing the existeridhe
alleged offence with the applicants, since any stigative activities carried out by them could iropan the
integrity of evidence or witness testimony, andukes key evidence falling outside the control ether the
Prosecution or future defendants, whilst being exeinom reciprocal disclosure obligations. The OPfoBher
notes that both the ECHR and the Inter-AmericanrCbave emphasised that in order to implement misti
right to a remedy in an effective manner, the acact of investigating the complaints should beeby
national authorities, and not by the relativeshef teceased: See for example, Kilic v. Turkey (appbn no.
22492/93 28 March 2000) at para 93: “The autharitibus had an obligation to carry out an effective
investigation into the circumstances of the killioigthe applicant's brother” Blake v. Guatemala, Judgment of
24 January 1998, Inter-American Court of Human Rigtt para 92: The Commission argued that, as had been
decided in the Velasquez Rodriguez Case,it is #@spansibility of the State to conduct serious jiadic
investigations into human rights violations comaedtton its territory and not the responsibility aivpte
persons” and at para 97: “Consequently, Article) &flthe American Convention recognises the righiMo.
Nicholas Blake's relatives to have his disappeaard death to effectively investigated by the Eoaian
authorities to have those responsible prosecutedcéonmitting said unlawful acts; to have the relgva
punishment, where appropriate, meted out; and tobgensated for the damages and injuries theginast”

At the same time, the OPCD submits that it wouldhiighly inappropriate to entrust the task of conmgil
information concerning the possible existence derufes falling under the jurisdiction of the Cotot a
component of the Registry, which is tasked withvidimg neutral administrative support to witnessastim-
applicants, and the defence. If the VPRS were ttertake such a task, a conflict of interest couiseabetween
the VPRS's duty to assist applicants whilst atdhme time, impartially verifying the credibility tfeir claims.
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requirement that there be a correlation betweenvieey and concerns of the
applicants and the Prosecution case th&bry.

63.In verifying whether victim-applicants have suffédearm as the result of an alleged
crime-based incident, the OPCD submits that thésaecrof the Chamber should be
premised on factual allegations or findings whicvén been provided to both the
Prosecution and the Defence, and ewtparteevidence or redacted components of
an arrest warrant. By requiring that the appliog&idoe disclosed to both the
Prosecution and the Defence, and according theighaito respond, rule 89 clearly
envisages that the application process should @& afdversarial natufé It would
therefore fundamentally violate the right of thetjgs to be heard if the Chamber
were to base its decision on extrinsic informatandocuments which have been
communicated on aex partebasis by the VPRS, @x partecomponents of an
arrest warrant or charging document which havebeein disclosed to the Defence
at that poinf?®

8 Such a requirement would frustrate the underlydbgective of victim participation — to enable vios to
present their personal views and concerns in a eramhich is independent of the parties.

“9In this regard, the Honourable Single Judge hedd since rule 89(1) only requires the Registryrémsmit
‘the application’ to the parties, there is no leghligation to provide any extrinsic documents (Bem of 3
December 2007 at para. 14). Nonetheless, the OR@Ref observes that rule 89(1) also states tleaRegistry
shall only transmit the ‘application’ to the Chamkend rule 89(3) provides that that it is upors thipplication’
which the Chamber should base its decision. Ak diis illogical and inconsistent to widen the idéfon of the
term ‘application’ for the benefit of the Chambigr,order to permit them to receive Reports of tlegiRtry and
additional information under regulation 86, whilst the same time, applying the narrower definitimin
‘application’ to the parties. The OPCD further sits that this interpretation is inconsistent wéthicle 21(3)
of the Statute - which stipulates that ptbvisions of the Rome Statute and the Rules mesnhterpreted in a
manner which is consistent with internationallyageised human rights, such as equality of arms tlaadight
to a fair, impartial, and transparent judicial prss (see above-cited ICC Appeals Judgement of ib€&rc2006
at para 67). Finally, the following decision of th@TY, in which the confirming judge of the Milogie
indictment granted the defence access to the Regishutes of theex parteindictment confirmation hearing,
notwithstanding the absence of an article or rutéctv expressly entitled the defence to have acteghis
material: “ The issue here, of coursen@ whether there is a specific provision in either 8tatute or the Rules
which permits the disclosure of the material beforeas the confirming judge other than the suppgntiaterial
which accompanied the indictment. The Tribunaltsvprs are not limited to those which are specifical
provided in the Statute and the Rules. The Tribaso has an inherent power, deriving from itsigiad
function, to control its proceedings in such a v@ayto ensure that justice is done” Prosecutor WtMbvic et
al., Decision on Application by Dragoljub Ojdanir Disclosure oEx ParteSubmissions, Case No. IT-99-37-I
(Confirming Judge), 8 November 2002 at para 13.

0 The OPCD refers to its submissions set out atspéras2 of its request for leave to appeal. The DREther
submits that in the above-cited Decision of 13 ®eto2006, the Appeals Chamber upheld the prindipde
proceedings before the ICC should - to the extessible - be convened on arer partesbasis. The Appeals
Chamber further ruled that an assessment as tchethptoceedings should lex parteor not should not be
rendered in the abstract, but should be decidea case by case basis (at para 67). In this regalight of the
fact that the names of all persons referred tdhvénReport of the Registry have been disclosedddrtiosecutor
and the OPCD, and thus, disclosure of the reporldvoccasion no prejudice to these persons, themoi
factual justification for filing the Report on aax partebasis: see Prosecutor v. Milutinovic et al., Diecison
Application by Dragoljub Ojdanic for Disclosure Bk Parte Submission€ase No. IT-99-37-1 (Confirming
Judge), 8 November 2002.

Finally, the OPCD observes that if a Judge renfertial findings on aex partebasis, he or she could be
contaminated from participating in later stagestt® case, particularly if the Defence isn't proddeith a
subsequent opportunity to access or contest tligniation: see Prosecutor v. Krnojelac: 20 May 1999
Decision on Prosecutor’'s Response to Decision dféfuary 1999 at paras. 11-12.
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64.1n terms of the procedural safeguards for the appbn process, the OPCD submits
that the information which may be required to citntt a ‘complete’ application
form cannot be fixed in a generic manner for aliaions, and for all proceedings.
In light of the fact that regulation 86(2)(e) prdes that applicants shall, to the
extent possible, provide relevant supporting makeri the Chamber is required to
exercise its discretion to assess whether the agliwas in a position to provide
further relevant information or documents. In thiegard, the ability of the
applicants to adduce identification and suppordnguments will necessarily differ
from country to country, as will the reliability such documentation. The parties
should also be provided with a right to be hearddmance, since they may be able
to provide vital assistance to the Chamber on eglevfactual or legal
considerationsr

65.Finally, the OPCD respectfully requests that prior the issuance of a final
judgement, in order to retain the impartiality bétproceedings, it would be highly
preferable for the Court to utilise a nomenclatiteer than ‘victim’ for the purpose
of referring to applicants who meet the criterincaet in article 68(3%?

4. Relief Sought

66. The OPCD respectfully requests the Honourable Alggeaamber to:

i. reverse the finding of the Honourable Single Jutigé article 68(3) of
the Statute can be interpreted as providing fgeracedural status of
victim' at the investigation stage of a situatioml dhe pre-trial stage of
a case; and

ii. Order that the application procedures should belemented in

accordance with the principles set out at paragr&65.

http://www.un.org/icty/krnojelac/trialc2/decisiof9®520F127429.htm

1 The OPCD refers to its submissions in its Reqiedteave to Appeal at para. 49-52.

2 The OPCD refers to its submissions in its Regfeesteave to Appeal at para. 34. The OPCD furtleéens to
the following case law: the Connecticut SupremerCaiter referring to a number of other decisiarm)cluded:
"[W]e agree with those courts that have deemedreates to the complainant as the “victim” inapprater
where the very commission of a crime is at iss@&6 Conn. 241, State of Connecticut v. Christofertes,
No. 17255, Decided Nov. 22, 2005, at page 249 8ek also State v. R,B83 N.J. 308, 873 A.2d 511 (2005)
dealing with violation of presumption of innocerfoe court to refer to complainant as 'the victirfithe court's
identification of C.R. as the victim in the juryarge had the obvious potential to diminish the ymgstion of
innocence accorded to defendant” (at p. 342-43).

n°® ICC-02/05 20/21 4 February 2008



M. Xavier-Jean Keita
Principal Counsel of OPCD

Dated this Monday, the 4th of February 2008
At The Hague, The Netherlands
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