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1 ICC-01-04-01-06-796-Conf-tEN. 
2 Page 158. 
3 ICC-01/04-01/06-806, Application for Leave to Appeal Pre-Trial Chamber I’s 29 January 2007 “Décision sur 
la confirmation des charges” of 5 February 2007. 
4 Ibid., page 2. 
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5 ICC-01/04-01/06-356, Submission of the Document Containing the Charges pursuant to Article 61(3)(a) and of 
the List of Evidence pursuant to Rule 121(3), 21 August 2006. 
6 Transcript of the hearing of 24 November 2006, pages 29 to 34. 

ICC-01/04-01/06-909-tEN  29-06-2007  3/15  EO  PT



 


 �"	�
���
��
��
��
� 4/15 21 May 2007 
����������	
���
��������	� 

�
����)� ������ 
�� ��� ��� 1 ����� �����2�� 
��� �������� ��� 
��� ����
� 
�� ,�� ������ ���� 
��

����������
��������� ���
����������������� ��
"/(�

(" #�� �
�� ������ ��,� ������)3� 
��� *������
���� ��������� �
�� 
��
��� ��� ���������� 
��

�
���� � ����� ��� ���,���
�� ��� �� ����� ��
� �
���� 
���� 
��� ����� ��
�  ��
������� 
���

 ������)��
�
����
��
�.?
A��
����4
��
�
��
�
���*������
���)�1 ����
���
����������
�����

�
�������� ��������� ��������,���
�)������ ��������������
��.����������	�����������	�/�����

.�	��	���
��	��/���������,����
�������� ��������� �������������,���
�)�
���*������
����

���� �����1 ������� 
��
� ���������� ��� 
��� �2������� �2��
������ ��� �

��� �
� 
����)�

+��� ��� �B �; 
 C ; � �D#�� � ������ ,�� ���� ������� ��������,��� ������ 
����� ���� �� ���

���� ��������,���
�)�����
������ ��������
"�+���*������
������,� �
��
��
�
���������
������

������
��
�1 �
�� 
�����1 ������� 
��� ��
����+����� ��� ,���������E�����
����55���� 
���

���
����	��� 	�� �����	
��� 
�� ������� 
��� ������ ������
�����
���)� ���������)� ������ ����)� ���

������
� ��� 
��� ���� � ��� ���� ����� ��������,���
�� �������
� 
�� ; �
����� $5)� .����	
��

����������������������������
���������������������� ������������������������������� �	� ����

�������/"%�

3" ; �
������
���*������
����� ��������������
��
�����1 �������
���+����� ��� ,��)�

�
�� ����� ��
�� 1 ���� ���������� 
�� 
��� *���+�����  ��� ,��"� #�� �����
)� 
��� *������
����

1 ��� �������� 
��
)� ,�� �������)� 
��� +�����  ��� ,��� 1 ����� ��2�� 
��� ��� �� ��1 ��� 
��

��������
������ 
��� �������� ,����� ��� 1 ��
� �
� ����������� 
�� ,�� 
��� � ��
� ���������
��

� ����������,���
�"�+���*������
�������
���
���
����2��1 �������
��
��58����
�������� ��
�

���������$3�; ����
�$''>)������������������������
��
���*���+����� ��� ,��"�+������������

������� ��
��
��
����������������
�����$5�������
�����
��
�������,�����
������
��������
���

���
����
���+����� ��� ,��)�,�
�
��
��������,������������
��
�� ���
�,��
�����,��
���*���

+����� ��� ,��"!'�

                                                           
7 Transcript of the hearing of 24 November 2006, p. 31, line 9 to p. 32, line 2. 
8 Prosecution’s Document Addressing Matters that were Discussed at the Confirmation Hearing, 4 December 
2006, ICC-01/04-01/06-748-Conf. 
9 Ibid., para. 28. 
10 The Prosecution states the following: “See document of 28 August 2006, para. 12(ii). The Prosecution recalls 
the following statement: “In the document Containing the Charges, the Prosecution submits that Thomas 
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LUBANGA DYILO is criminally responsible as a joint perpetrator pursuant to Article 25(3)(a). The Pre-Trial 
Chamber found, upon review of the Arrest Warrant Application […] that indirect co-perpetration was also 
potentially a viable theory of criminal responsibility. Based on the facts as detailed in the Document Containing 
the Charges, the Office of the Prosecutor believes that “common purpose” in terms of Article 25(3)(d) could 
properly be considered as a third applicable mode of criminal liability.”” The submissions made by the 
Prosecution at the confirmation hearing reflect this position; see Transcript of the hearing of 24 November 2006, 
pages 89 and 122. Another version of the submission (see page 122 of the transcript) was made in the context of 
the document of 28 August 2006: “However, the Prosecution considers that, as it stated in its application of 25 
August, indirect perpetration could also be applicable” (see page 89 of transcript; the Prosecution notes that the 
“application of 25 August” is the document of 28 August 2006).  
11 Prosecutor v. Br�anin, Appeal Judgement, 3 April 2007. 
http://www.un.org/icty/brdjanin/appeal/judgement/brd-aj070403-e.pdf.  
In its judgement, the Trial Chamber based its legal findings on a statement of principle that the Prosecution had 
previously accepted as correct. The Prosecution then gave notice of appeal on the ground that the Chamber had 
committed a mistake of law on that point. Though the Appeals Chamber concluded that it held the residual 
power of examining a question of general interest to the Tribunal, it did nevertheless conclude that it would be 
unfair to enter new convictions based on a reformulation of the law (see paragraph 361). It should also be kept in 
mind that the Pre-Trial Chambers of the ICC have in the past stated that, unlike at the ICTY, the appeals 
mechanism at the ICC does not allow appeals on the ground that the issue is of general interest to the Court. See 
ICC-01/04-135, Decision on the Prosecution’s Application for Leave to Appeal the Chamber’s Decision of 17 
January 2006 on the Applications for Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, 
VPRS 5 and VPRS 6, 30 March 2006, para. 21; and ICC-02/04-01/05-20-US-Exp, Decision on Prosecutor’s 
Application for Leave to Appeal in Part Pre-Trial Chamber II’s Decision on the Prosecutor’s Applications for 
Warrants of Arrest Under Article 58, 19 August 2005, para. 16, unsealed pursuant to Decision ICC-02/04-01/05-
52 of 13 October 2005. See also the decision of the ICTR Appeals Chamber, Rwamakuba v.The Prosecutor, 
“Decision on Prosecution’s Notice of Appeal and Scheduling Order” of 18 April 2007, in which the Appeals 
Chamber dismissed the Prosecutor’s notice of appeal. In this case, after acquittal, only the Registrar made 
submissions to the Chamber regarding a motion for compensation; the Prosecutor had not made any submissions 
to the Trial Chamber. In the view of the Appeals Chamber, as the Prosecutor had not made any submissions to 
the Trial Chamber, he is estopped from making submissions on appeal. Para. 6. 
12 ICC-01/04-01/06-806, para. 14. 
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13 Ibid., para. 13. 
14 Ibid., para. 16. 
15 Ibid., para. 17. 
16 Ibid., para. 10. 
17 Ibid., para. 10. 
18 Ibid., para. 21. 
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19 To the contrary, at the hearing on the Prosecution Application for the issuance of a warrant of arrest, the 
Prosecution referred to the UPC as a regional rather than a national entity. Transcript of the hearing of 2 
February 2006, edited version, p. 29.  
20 ICC-02/04-01/05-20, Decision on Prosecutor’s Application for Leave to Appeal in Part Pre-Trial Chamber 
II’s Decision on the Prosecutor’s Applications for Warrants of Arrest under article 58, 19 August 2005, made 
public pursuant to Decision no. ICC-02/04-01/05-52 of 13 October 2005. 
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21 The Prosecutor v. Milutinovi�, Decision Denying Prosecution’s Request for Certification of Rule 73 bis issue 
for Appeal, 30 August 2006, para. 9. 
22 See, for example, [insert ICTY case law requiring the Prosecutor to withdraw counts in the indictment or 
refusing requests for leave to amend indictments.] 
23 In this regard, the Human Rights Committee held that the refusal to grant the Defence an adjournment in 
circumstances in which the Prosecution had already obtained a postponement of hearings was a violation of 
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article 14 of the International Covenant on Civil and Political Rights due to lack of equality of arms. Frank 
Robinson v. Jamaica, Communication No. 223/1987, U.N. Doc. Supp. No. (A/44/40) at 241 (1989), para. 10.4, 
http://www1.umn.edu/humanrts/undocs/session44/223-1987.htm .  
24 Confidential transcript of 2 February 2006, edited version. 
25 Page 30 of the edited version of the transcript, lines 1-23. 
26 ICC-01/04-01/06-8-US-Corr, Decision concerning Pre-Trial chamber I’s Decision of 10 February 2006 and 
the Incorporation of Documents into the Record of the Case of the Prosecutor v. Thomas Lubanga Dyilo”, 24 
February 2006, para. 16, made public on 17 March 2006 pursuant to Decision ICC-01/04-01/06-37. 
27 “With regard to the first condition, the Chamber finds that there are reasonable grounds to believe that 
between July 2002 and December 2003 there was an armed conflict in the region of Ituri and that the alleged 
crimes underlying the case against Mr Thomas Lubanga Dyilo (the alleged policy/practice of the Union des 
Patriotes Congolais (the “UPC”)/Forces Patriotiques pour la Libération du Congo (the “FPLC”) of enlisting 
into the FPLC, conscripting into the FPLC and using to participate actively in hostilities children under the age 
of fifteen) were committed in connection with that armed conflict. In addition, the Chamber observes that 
enlisting into the FPLC, conscripting into the FPLC or using to participate actively in hostilities children under 
the age of fifteen constitutes a war crime under either article 8(2)(e)(vii) of the Statute if the conflict is of a non-
international character or article 8(2)(b)(xxvi) of the Statute if the conflict is of an international character.” ICC-
01/04-01/06-8-US-Corr., para. 25. 
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28 Ibid., para. 85. 
29 Transcript of the hearing of 24 November 2006, edited version, p. 15, lines 17 to 19. 
30 Transcript of the hearing of 24 November 2006, edited version, pp. 65, 66 and 73. 
31 ICC-01/04-01/-06-764, Defence Brief on Matters the Defence Raised During the Confirmation Hearing – 
Legal Observations, para. 7. 
32 Ibid., para. 8. See also para. 13. 
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33 Prosecution’s Document Addressing Matters that were Discussed at the Confirmation Hearing, 4 December 
2006, ICC-01/04-01/06-749. 
34 As the ICTY Appeals Chamber noted, “The appeal process of the International Tribunal is not  designed for 
the purpose of allowing parties to remedy their own failings or oversights during trial or sentencing”, Prosecutor 
v. Erdemovic, Appeal Judgement of 7 October 1997, para. 15. 
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35 ICC-02/04-01/05-20-US-Exp, unsealed following Decision ICC-02/04-01/05-52 of 13 October 2005, para. 12. 

ICC-01/04-01/06-909-tEN  29-06-2007  12/15  EO  PT



 


 �"	�
���
��
��
��
� 13/15 21 May 2007 
����������	
���
��������	� 

��������
���
"�+�����
�� ����� �
�)�1 ����������
�
����������
����
�����������������,��


��������,������
�����
�������2��
�� �)�1 ������� ���
�
������4
����������
�� ������
�����
�


1 ��� ��
��"�

6'" ���
���� ���)�
������������,���2���
��
�
���; ������� ��� ,��������
�����
���


��
�,�������������4���
����)6>� �
� .�����
���2��
���1 �
�����������9�������
���/"6(� +���)�

�2���������2��
���������1 ��������
��)�����
���; ������� ��� ,���1 ����
���������
���

*������
���:�� ��,� �������)� 
���*������
����1 �������� 
��� ���������������,�� ������� 
��

��
����,������
���*���+����� ��� ,��"�

6!" ; �����������
���*������
���:����,� �������
��
�
��������������������� ���
����


��� 
�� �� ���� ���������� �
� �
�� ��������� ,������� �
� ������� 
��� *������
���� 
�� ��
����

����
������ �2������� ���������� 
��� ������
��� ��� 
��� ��� ��� �������
)� 
��� �������� ���

���������� �
� 
��� ���
� 
��
� 
��� *������
���� ���� �� 
�� ��������� 
��
� �
� ��� ��
)� ��� 
���

���� ��� ������� ��� �2��
�)� ��<������ 
�� ������� �
�� �,����
���� 
�� ��
���� ���� ���������

�4�����
�����2������)�9��
�������
������������������ ���
�����2������"�#��
�������
����)�

��)����
���*������
��������� �)�
�����
�����
�������
��������������
������
�4
���������� ���

�������
���������
����
������������
���� �����
��
�
����4��
�������������� �
�����

��
����


�� 
������
�����1 �����,���������
���4�����
�� 
����������)� 
�����2�������������
���	����

+��� �����,�����������1 ����
��,�����1 ���,��������������������� � �

���1 �
����
���

���
�4
� ��� ��� ��� ��� �������
� ��
� ��� ��� ��
����
������ ������
��)� 
��� �4��
����� ��� ���

��� ����������
���������
����
������������
����������4�����
����� "�#
�1 �����
���������

�����1 � 
��
� �
� 1 ����� ,�� �<������ ����� ,��
� ����� 
��� *������
���� 
�� ��
����

������ �
����������� ����
�����
����
������������
������ 
����������
�����
�1 �����,������

������ �
�����

��
����
��
������
����)�����������������1 �
������������������� ��"�; ����

�����
)� ��� 
��� *������
���� ���������� �
�� ��2��
���
���� ���� ����������� �
�� �����������

�,����
����� �������
� 
�� ��
����� 58)� 
���  ��� ,��:�� ��������� 1 ����� ��2�� ��� �2������

�� ���
����
���
�� �������������������
���*������
���"�

                                                           
36 Articles 110 and 42(8) of the Statute. 
37 ICC-01/04-01/06-873, Decision of the Appeals Chamber upon the Registrar’s Requests of 5 April 2007, 27 
April 2007, para. 6. 
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