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Introduction

On 9 My 2006, applications were tiled on a contidential ex parte basis requesting

that the applicants be accorded the status of Victims in the case against Thomas

[ ubanoa Dvilo and be permitted to participate in the procecdings as such.

Uhe applicants further specitied that they did not want their identities communicated

to the Detence. although they had no objection communicating them to the

Prosccution,

3 o decision issued on 18 May 2006, the Honourable Single Judge granted the
requested protective measures. and ordered that a redacted version ot the application
he provided 1o the Defence. whereas the Prosecution would be entitled to recetve the
applications i unredacted form.

4. On § hune 2006, the Detence filed its “Conclusions de la défense quant a la demande
de participation a o procedures des requérants /001067 which was formulated on
the basis of the redacted applications.

S Amongst other things. the Detence argued that the procedure utilised by the
applicants violated the Rules and Regulations ina manner which was prejudicial to
the Detence. In particular, the Defence cited the tact that the applicants” requests for
protective measures were fled onan ex parte basis. and the Pre-trial Chamber
subsequently granted the protective measures requested without giving the defence an
opportumty o be heard

6 The Detence further noted that its abiliny 1o respond to the applications was unfairly

mipeded by the redactions, and theretore requested to be provided with the

apportunity to comment on the applications i their unredacted form.’

[n addition. the Detence observed that sinee the applicants were seeking to be

recoanised as participants in the procedure. in which case they would acerue rights

similar o a party . it was imperative that the Defence be disclosed their identity. !
otherwise they would in effect be operating as anonymous aceusers.

8 The Defence also presented submisstons in relation to what in their view, would be

the procedural consequences of granting the applicants the status of Victims. For

CDecision Fstabhshimg o Deadling for the Prosccation and the Detence 1o Submit Observations on the
Applications of Apphicants 4 0001 06 10 4 DBH3 06,

Atparas. 20

At para. ”
A para N

At para Y
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example. 1t the applicants were authorised to participate as Victims. they could not

also participate as witnesses against the Detence”

9 Interms ol the question as o whether on the basis of the redacted applications. the
applicants met the eriteria o be considered a Victime the Defence observed that
without information regarding the date or place of the events, or the names of the
persons involved. iUwas not ina position to properhy comment whether the
applications related o crimes within the jurisdiction of the court. or the causal hink of
these events with Thomas ubanca Dyilos In fact. the Detence informed the Pre-
Frial Chamber tat it had not even been provided with the apphications of the sccond
and third applicants.”

10, In tenms of the Tegal basis for participating at this stage of the proceedings. the
Detence contested the right of the Victums to participate during the current stage on
the grounds arer afia. that such parucipation in the lead up o the confirmation of the
charees would mtringe the preswmption ot mnocence. and would also delay and
compheate the proveedings ;

[1.On 1 August 2000, the Pre-Trial Chamber issued the public and redacted version of
its “Decision sur les demandes de participation & la procédure /0001706, a/0002/06 ¢t
2 0003 06 dans e cadre de Paltuire Lo Procurcur ¢ Thomas Luhanga Dyilo et
Fenquete en Republigue démocranque de Congo’ Y The Detence were not provided
with the confidential inredacted version,

12 Inits decision. the Pre- Tral Chamber set out the following four eriteria which must
be met for an applicant to be accorded the status of Vieum under Rule 85 of the Rules

of Procedure and Foidence:

the applicant must be a physical person:
i the applicant must have sutfered a harm:
i that the erime which caused the harm talls within the jurisdiction of the

Court: and
iy that there is o causal link between the harm and the erime. -
13 The Pre<trial Chamber also adopted the more elaborated deseription of these criterta.

which it had articulated inits previous decision of 22 June 2006, namely that in

o 1CC-01/04-01/06 308 7 August 2006
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order to participate at this stage of the proceedings. the applicants must demonstrate
the existence ol a sutticient causal Iink between the harm they have sutfered and the
crimes for which there is reasonable grounds o believe that Thomus Lubanga ts
criminaily responsible for. and which are sctout in the arrest warrant issued hy the
Pre-rial Chamber

P4 Reparding the first eriterion. the Pre-Trial Chamber held that all appheants were
natural persons.

15 1 terms of the scope of the erimes., the Pre- Irial Chamber based it on the crimes set
outin the arrest warrant ot Thomas Lubanea Dyvilo, and confirmed that these crimes
fell within the jurisdiction of the Court.””

16, With respect 1o applicant 4 0001 U6, her name and cthnicity were redacted. as were
the name. birthdate. and place of hirth of her son and grandson. and the date and place
of the events. The following paragraphs are also redacted in such @ manner as w be
ncomprehensible to anyone who is not privy (o the redacted sections. The Pre- I'rial
Chamber also reterred to documents which were attached i a redacted annex.

17 The Chamber concluded that there are reasonable grounds to believe that applicant
L0001 06 and those she represents had sutiered moral harm as aresult ot the
cnrolment of the latter within the military of the UPCL and that there are reasonable
ground to believe that the two nunors represented by the applicant huad suttered
physical harm as o result of the fact of their enrolment in the military of the UPC.Y
Fmallv. the Chamber held that the three persons had brought sufticient evidence to
permit the Chamber o consider that there were reasonable grounds 1o believe that the
persons were Victims of the erime set out in the arrest warrant against Thomas
L ubanga Dvilos As such. they should be recognised as Victims i the case,

18, Recarding applicant a 0002 06, his name and cthnicity. and place ol residence were
redacted. as were the name and birthdate of his son. and the date and place of the
alleged events Although the Chamber reterred to training camps. the place and
directors of the camps were redacted. The Detence therelore has no information
regarding the alleeed Hnk between these camps and the UPC

19 The Chamber concluded that there are reasonable grounds to believe that apphicant

L0002 06 and his son had suftered moral harm as a result ot the latter’s enrolment

demaekes de participation aka procedure presentees par les Demandeurs VPRST & VPRS0

CoDecsion sur

I T Y RN .
Valtodre 7o Procarero o Tiranas Lifwica 10l
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within the military of the UPCL that there are reasonable grounds to believe that the
son had suftered physical harm as a result of his enrolment in the UPCL and that the
applicant had brought sufficient evidence o permit the Chamber to conclude that
there are reasonable rounds to believe that the apphicant and those he represents are
Victims of the arrest warrant ssued against Thomas [ ubanga Dyilos As such. the
Chamber held that they should be accorded the status off Vieum.'”

0 Wit respect 1o applicant o 0003 06, his name. ethnicity - and place of residence were
redacted, as were the place and precise date of the alleged events. and the name and
birthdate of his son Any information regarding why the applicant believed the
military to be hinked 1o the ©PC is cither non-existent or redacted.

21 The Chamber concluded that there are reasonable grounds to beheve that the
apphicant had suttered moral barm as a result of the enrolment of his son within the
miliany of the UPC that there are reasonable grounds to believe that his child was a
Victim of the practice of the UPC of recruiting minors in avillage {whose name is

redacted o reintoree their troops. and that the applicant has provided sufficient

cvidence to permit the Chamber to believe that there are reasonable prounds (o
believe that he was @ vietim ol the erimes set out in the arrest warrant issued against
Thomas Lubanga Dyvilo.!

27 The Chamber theretore ordered the Regstry o disclose all public documents in the
case file o the applicants. and pranted the applicants 15 days from the notification of
the decision o file observations recarding the modalities of their participation during
the confirmuation m:mm;:f”

23 In accordance with article 820Hidy of the Staute. and Rule 135 of the Rules of
Procedure and Fyidence. the Defence hereby secks the leave of the Chamber to
appeal the decision on the basis that the Chamber:

Forred by failing o address the submissions of the Defence regarding
the procedural inequality it taced in addressing the substance of the
applications:

Prred by failing 1o accord the Detence procedural equality by

restricting the Detence toa public redacted version of the Decision:

n 1CC-01/04-01/006 SIS 7 August 2006
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Frred by faihing o address the submissions of the Defence regarding
the question as to whether 1t was permissible tor the Victims o
p;irléuip;uc 1 AN AnONYVINoUs manner:
Frred by fanhing to consider whether the participation of the Victims
at this stage was consistent with the rights ot the Defence. in
particular. the right to a fair. impartial and expeditious proceeding:
and

- rred by atilising a detinmion of Victms which s not based in the
Statute or Rules. and which discriminates agaimst classes of potential

detence-orrented Victims,

2. Submissions

24 Article 8201 id ) of the Statute provides that @ party may appeal a “decision that
ivolves an issue that would significantly atfect the fair and expeditious conduct of

the proceedings or the conduct of the trial, and for which. in the opinion of the Pre-
Frial or Trial Chamber. an immediate resolution by the Appeals Chamber may
materially advance the proceedings.” In accordance with Rule 155 of the Rules of
Procedure and Fyidence. a party wishing to appeal under this provision has five days
from the notification ot the nmupugned dectsion to do so.

05 The eriteria for being granted leave to appeal under this provision was mitially stated

by Pro-Trial Chamber HLand subsequently cited with approval by Pre-Frial Chamber
P nameh s thar the “Appheation must be examined m light of the following three

principles: the restriciive character of the remedy provided for inarticle 82(H(dy of
L . i : . SN - 1 . F ot . o
the Statute: the need tor the applicant to satisfy the Chamber as to the existence ol
specitic requirements stipulated by this provision: the irrelevance of or non-necessity
at this stage for the Chamber to address arguments relating to the merit or substance
of the appeal™
26 Pre-Trial Chamber also confirmed that the applicant must establish that the decision

ivolves an issue that would significantly atteet the fair and expeditious conduct of

T peciston on the Proseeution s Applicanion for Leave to Appeal the Chamber’s Decision of 17 January 2006 on
the Applications tor Participation n the Proceedings of VPRS 10 VPRS 20 VPRS 50 VPRS 40 VPRS Soand VPRS
6 pued on 3 Moarch o the Situation m the Democratic Republic of Congo procecdings, at para. 19,

Py N Apohication for Femve o Appeal m Part Pre-Trial Chamber 15 Decision on the

tor Wonrants of Arestunder Article 38 NG JOC-02 04201 O05-US-LXPOTO August

e .
ociston on Proseay

Prosecutor s Apy
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the proceedings or outcome of the trial and an immediate resolution of such ssue by
the Appeals Chamber may materiatly advance the proceedings.

27 ihe Detence respectiully submits that the present request tor leave to appeal involves
issues that would significantly attect the fuir and expeditious conduct of the pre-trial
proceedings. and in addition. an immediate resolution of the 1ssues by the Appeals
Chamber would maternially advance the pre-trial proceedings. and 1if the charges are
contirmed. subscguent proceedings.

28, Asa preliminary obsens ation, the Defence notes that whilst it has been generally
aceepted that any arguments regarding the merits of the appeal will be disregarded. -
i pres fous decisions. the Pre=Trial Chamber has considered the substance of the
festies raised for appeal in order to determine firstly. whether the issues derived from

the decision. and secondlv. whether resolution of these issues was necessary for fair

and expeditious proceedimgs.

[

.1 The Criterion of Fairness

4

1.1 Legal definition

29 Adthough the Detence acknowledges that article 82(1)(d) evinees a striet control over
mierlocutory appeals, the Defence nonetheless submits that the emphasis m article
S201edy on fairness and expeditiousness militate in favour of 4 more lenient approach
vis avis applications from the Detence. Under article 67¢1). the Detence possess the
right to o e hearine. The minimum guarantees set out in the subsequent sub-
paracraphs are components of this vight o a fair hearing.”> Accordingly. if the issues
for appeal attect the rights of the Defence. as set out in those sub-paragraphs. it can
onh be concluded that the issues will impact on the fairness of the proceedings.

i this regard. the Detence disagrees with the detinition of tairness previously utilised

)

by the Pre-1rial Chamber inits 31 March 20006 decision. in which. atter discussing

lnguistic roots of fairness m the coneept of equity.” the Pre-Trial Chamber

concluded that “fairmess of the proceedings includes respect for the procedural rights

DAL P 6
DAt pars St

Decision on the Prosceution s Applhication for feave to Appeal the Chamber’s Decision o 17 January 2006 an
o the Proceedings of VPRS 1 VPRS 20VPRS 30 VPRS 4 VPRS Soand VPRS

the Apphication {
67 pssued oy Y Aarch 2006 0

: s Situation i the Democratic Republic of Congo proceedings. and Decision on
the Prosccution Moton for Reconsideration and i the Alternative, Leave o Appeal issued on 23 June 2006 in

m the Democratic Republic of Congo. Case against Thomas Lubanga Dyilo
Y See pmter afa Deciston on the Finad Svatem of Disclosure and the Pstabhishment ot a Timetable, Annex | at
sara % amad footnote 120 issued on 13 May 2006 0n the Sitwation of the Democratic Republic of Congo in the

the St
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of the Prosccutor, the Detence. and the Victuims as guaranteed by the relevant

statutes

wd

The Pre-Trial Chamber also described tairness as equating to “equilibrium between
the parties”™ or the “principle of adversarial proceedimgs™
32 The Detence s of the view that the cases cited by the Pre-Trial Chamber at paragraph
38 (and tootnote YU in particular) in support of its definition of tairness actually relate
o principle of equahity of armis, as opposed o the broader right o a fair trial,
However. i the TCEY Tadic appeals judgement. the Appeals Chamber observed that
“ihe parties do not dispute that the right to a tar tnal guaranteed by the Statute
covers the principle of equaliny ot arms. This mm*prct;itinn accords with findings of
the Human Rights Committee CHRO™ under the TCCPRE The HRC stated in
Viorace! v France that a tair hearing under Aracle T4H D of the [CCPR must at a
minimun include. mrer alia. cquality of arms.” The Defence would like to
emphasise the use by the Appeals Chamber ol the words “covers”. and “includes’™ Le.
the right 1o o fair tral covers mcludes equality of arms. This therefore implies that the
Fight to o fair trial m o fact broader than the right o equality of arms. It is indeed
possible to envisige the sttwation whereby equality ofarms may have been accorded to
the parties. but the procecdings were not fair. for example. due to a fack of due
dilizence or mmpartiality .

Fhe Defence also notes that human rights jurispradence has held that discrimination

s
s

and procedural unfaimess can also resultas a consequence of treating unlike things in
o hike muniner

34 Sinee the proceedings concern the deprivation of hiberty of Thomas Lubanga Dyilo. it
s in et untiir to hold that all participants. including Vietims. should be placed i the
sume position. This is particularly the case when the right being pursued by Vietims is
acivil rieht ithe rieht w a remedy. whereas Thomas [ubanga Dyvilo potentially faces
acriminal penalt . The Statute also expressly states that Vietum participation shall not
be “prejudicial o or inconsistent with the rights of the accused and a tair and

impartial trial ™ Phus, the Statute recognises that the right of Vietims to participation

10U Prosecutor v Dusko Tadie, Case Noo TH-95- 1A at para, -
N

nent md
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in the proceedings is subordinate to the rights of the Detence. In this regard. since the
Statute expressiy places an obligation on the Pre-Irnal Chamber to ensure that a
deciston coneerning whether and how an applicant is permitted to participate as a
Victim ata particular staee o the proceedings comports with the criterion of fairness.
its arcuable that any decision concerning ViChms participalion in a concrete case
prima tacie atfects the fairmess of the proceedings. and thus tulfils the first criterion of
artele 820hiedy,

V5 The Defence abso subnits that o turther consequence of the principle that the Pre-
Friad Chamber should not automaucally equate the positions of the participants s that

the fact that the Pre-Trial Chamber may have dismissed certain grounds for appeal

ruised by the Prosceution i their appitcation carlier this vear in the context of the
Situation of the Democratic Republhic of Congo. should not bar the Defence from
raising sinlar grounds in the context ot the conerete case against Thomas Lubanga

¢

Dile

2.1.2 Application of the definition to the issues, which are the subject of the

requosted appeal
D2 Failure to address the submissions of the Defence resarding the procedural
ey o faced and will continue Lo fuce in addressing the submissions of the

appiicanis

36, As noted above. althoueh the Pre- Trial Chamber deseribed the legal submissions of

e regarding the redactions and anonymity granted to the applicants. the Pre-
Friad Chamber did notaddress the substance of these arguments.

37 1o the extent thar the dectsion silentdy endorsed the use of such redactions and the
anonymity of the Victums, 1 has also seta precedent for future Victims™ applications
m this case,

38 The Detence submits that the procedure employed by the Pre-Trial Chamber, both in
terms of procedure governing the abilits of the parties to respond to the applications
and the procedure emploved monotitving the parties of the legal and factual basis of
the decision, violated the principle of equality of arms. which as discussed above s a
component ol fairness,

39 U nbike the Defence. the Prosecution was prosided unredacted versions of the original

applications and the resulting decision ot the Pre- Trial Chamber. 1t was therefore ina

n 1CC-01/04-01/06 918 7 August 2006
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better position (o assess the mertts of the application and. consequently. to submit a
more detailed and accurate response The fact that the Pre-Trial Chamber

distinguished hetween the respective right of the Prosecution and the Defence to have

aecess o the unredacted versions of the applications also sends the signal that the
interests of the Victims and the Prosceution are aligned.

40, In contrast. the scope of the redactions in the version provided to the Defence was
such that the Delence was unable to ascertain whether the alleged events fell within
the territorial or temporad scope ot the atleged erimes set out i the arrest warrant
against Thomas [ ubanga Dyifoowhether the events complied with the critenia for
crimes under the purisdiction of the Court, or i there was any causal Tink between
these events and the UPC andror Thomas Lubanga Dyilo.

21 The Detence was thus foreed to waste time and resources analysing cryptie
allegations which were obscured by the multitude ot redactions, inorder to devise
fuctual arguments. which may have been rendered moot by documents which were
submitted on an ex parte basis

42 10 the case of two of the applicants. the tact that the Defence were not provided with
amy documentation or justification for participation completely denied the Defence
the opportunity to meanmgtully comment on the substance of their applications and
to structure their response strategy and arguments accordingly.

43 The extent of the redactions in the resulting decision continues to have the effect of
depriving the Detence of the ability to analyse the substance of the applicants’

coations, tor the purpose of this particular request. and for the purpose of s

proparation for the confirmation hearme. In this regard. the Defence submits that it is

Iy inappropriate o place the Defence in the same position as the general public in

g
cuch @ matter. By limiting the Detence to the public redacted version of the decision.
the Detence are procedurally treated like second-tier participants. Jhe Statute and
Rules of Procedure and byidence recognise that the rights of the Detence should
comprise the central concern o alb court proceedings whereas inthe present
procedure. the Defence have been relegated o the position of sideline commentators.

4 I terme of the result of the decision, it is arguable that the aceeptance of these
Victims may assist the Prosecution in its case, for example. by corroborating certain
cvents or policies. In tact. because the Defence has not heen disclosed the identities of

the Victims, it 1s unable to determine whether the Vieums were ever interviewed by

the Prosecution as potential witnesses.

n 1ICC-0H/04-01/06 IR 7 August 2006
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435 The redactions and unomvnuty granted o the Vicoms will also continue to perpetuate
unfairness in the proceedings, Under arucle 67che . the Defence has the right to
examine persons accusing or providing evidence against the accused/person and to
raise any defences. Although Victims exercise arole which is distinet from the
Prosceution. i effect and in the eves of the public. the Vicums™ applications accuse
Fhomas Lubanga Dyvilo of committing erimes within the jurisdiction of the Court. In
this connection. the Detence referred inits response to the prohibition under human

rights Law of anonvmous aoeusers.,

40, As noted by the Prosecution i their request for feave to appeal dated 25 January
D006 the Chamber Tacks imvestigative tools of 1ts own, and 1s therefore notina
position to conduct inguiries regarding the eredibility of the documents submitted by

the applicants. In addition. itis not necessarily in the interests of the Prosecution to

iduct such inquires or to challenge the applicants™ eredibility - 1tis therefore

Vi

nnperative that the Detence s placed ina procedural position where they can
meaningiully challenge such applications or documents submitted by Victims in the
;ﬁa'x'x:vuiizzg,r\.,

47, The Detence therefore submits that the tutlure of the Pre-Trial Chamber to consider
the submissions of the Detence on these issues. and to order appropriate measures to

ard the rights of the Defence had and continues o have a significant affect on

the tarrness of the proceedings,

2022 Fadlure to consider whether the participation of the Vietims at this stage was
consisient with dhe riehis of the Detence. in particular. the right of a fair. impartial

crdd vvpeditions provecding

48, As observed above article 08 requires the Court to consider whether the stage of
participation is appropriate amd exercised i a manner which is not prejudicial o the
Detence and s conststent with the rights of the accused und o tair and impartial trial,

49 Althouch the Pre- Triad Chamber analysed whether the applicants comphed with the
criterta 1o be recounised as Victumes in the proceedings. the Chamber tailed o consider

this second Hmb of articte 68 In the last paragraph ot its decision. the Chamber

CNee for exampie. Second Report on the Sttwaton of Human Rights in Perus Inter-Am CHE R
OFA Ser i V1106, Do 39 rev (20007 1Chapter 1h o haps woww bumn.eduhumanrts tachr country -
SO chp T i 06500

seution’s Apphoation tor Leave o Appaal Pre-Trial Chamber s Deciston on the Apphications for
Participation i the Proceedimgs of VPRSTOVPRSIOVPRSI VPRSE VPRSS and VPRS6 | Hiled in the Situat tion

10 Republio of Congo
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cranted the applicants 13 days o submit observations concerning the modalities of
their participation in the contirmation hearing. However itis the view of the Defence
that article 68 requires the Chamber o determine whether participation would

prejudice or impact on the rights of the Defence betore cranting the right to

participate - the procedure utilised by the Chamber has thus put the cart before the

&

horse, 1t will also. as witl be addressed below. delay the proceedings.

SO I termes of the question as o whether it s appropriate to participate at this stage. the
Defence submits that the Chamber should not merely conduet a theoretical inquiry as
to whether tn gencral. itis appropriate to participate during the pre-confirmation
stuge. Rather. the Chamber should undertake this assessment in light of the particular

Cireumstances of this case. for example. the tact that the confirmation hearing is

(00 L

seheduted for the very near future, the et that the Defence s already oy erburdened
with pending disclosure issues and has extremely timited resources to address the
current volume of filines. the tact that the contirmation hearing has already heen
detaved onee pursuant to the request ol the Prosecution. and finally. the fact that
[homas Lubgana Dyito is currenthy in detention. and as such. all organs of the Court
should exercise due diligence to facilitate his right to speedy proceedings.

S1 Under article 6701 the Detence has the right 1o adequate time and facilities tor the
preparation of his detence. Article 6701Hie) enshrines the right to be tried without
andue defav . The inclusion of additional participants in the proceedings at this point
i time will result in additional tilines. and require the Defence o focus not only on
the case of the Prosecution. but also any allegations of the Vicums which arc
potentially detrimental to the Defence The consequence ol the Chamber’s failure to
consider the impact of Vicums™ participation on this particular stage ol this particular
case (s that the Defence team will simphy not have the time and resourees to ensure

[hores Tubanga s vight to etfective representation.

Fhe Detence also submits that the Pre- Trial Chamber failed o consider the impact of

)
"]

it decision on Thomas Lubanga Dyvilo's right o an impartial hearing, which
comports o the principle of the presumption ot innocence.

L The decision of the Pre-Trial Chamber essentially constitutes findings regarding the

]
Lad

alleged culpability of Thomas Lubanga Dyilo tor crimes falling under the jurisdiction
of the Court. One of the eriterion for Vicims' participation is that there are “grounds
o behieve that the applicants suttered harm as aresult of crimes commitied by

Chomas ubanga Dyiloowhich tallwathin the jurisdiction of the court. The fine

distincetion betseen this st and the test for confirming charges (whether there are

n 1CC-01/04-01/06 1218 7 August 2006
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substantial grounds to believer imvites confusion and an appearance of prejudgement.

1 not actual prejudgement Inadditon. the finding that that there are grounds to
believe that Thonas Lubanga committed crimes within the jurisdiction ot the Court
has the effect of alleviatme the onus of proot for the Prosccutor. As a result of such a
finding. the Prosecutor now only has 1o prove that these grounds meet the requisite
substantial level

3 The Defence is avare that when such arguments were raised by the Prosecution in its
apphication tor appeal o the 17 January 2000 decision, the Pre-Trial Chamber
responded that the “system established by the Statute under articles 55,58, and 61
requires that a Preliminary Chamber rule on the existence to believe. reasonable
erounds to believe and substantial grounds to believe that a person committed a crime
Cadling within the jurisdiction of the Court. Were one to adopt the Prosceutor's line of
reasoning . the Isstanee of an arrest Warrant or summons to appear would also
constitute a prejudement with respect o a decision on the confirmation ol charges and
would therefore be detrimental o the faimess of proceedings™

However. the Detence respectiuthy submits that there s acclear distinetion between

s
A

the procedures set out in the articles cited by the Pre-trial Chamber (articles 35, 58,
and 611 and Victims participation. and the safeguards against prejudice to the
Detence set out therein

36 With respect 1o the procedure setout inarticle 35, article 352y provides that ~[wlhere
there are reasonable erounds o believe that a person has committed a crime within
the jurisdiction of the Court and that person is about to be questioned either by the
Prosceutor. or by the nationa! authorities pursuant to a request made under Part 9. that
person shall have the following rights [ 7 The assessment of reasonable grounds is
made by the entity questioning the person rather than the court judging the person.
Fhe prosision abse operates to the benetit of the suspect rather than their detriment,
and as such. <hould be construad widelv 1o protect the rights of the suspect.

S7Article S8 requitres the Pres Triad Chamber toissue an arrest warrant it after

assessing the application and evidence submited by the Prosceution, itis satisfied

i there are reasonable grounds to believe that the person has committed a erime
ithin the jurisdiction of the court. This provision is however qualified by article

213 i particular, the requirement under international human rights law that pre-

wial detention should be the exception rather than the rule
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S i

\decision under artiche 38 also does not prejudge the Detence position

SR A dee

constitutes ¢ finding that on the basis of Prosccunon evidence and arguments and
without the benelit of 4 Detence response. there are reasonable grounds to believe that
the person has committed aerime within the jurisdiction of the Court. In contrast.

decisions on Victims™ applications constitute an evaluation of the respective positions

of the Prosccution. Vieums and the Detence
Morteover. as opposed to the appellate regime for Victims™ applications. a person

Lo an arrest warrant has an automatic right to challenge the finding of the Pre-

L
sunedt
Frial Chamber revarding the grounds for issumg the arrestwarrant under article 60(2)

ot the Statate.
10 article 61 which governs the procedure tor confirmation of charges, article

60, Regardi
ides hat the Pre- Lrial Chamber can only base 1ts determination on

['his contrasts to the procedure

testimony and evidenee presented during the hearing,

utili
significantly based on exoparte confidential material.
pulso protects the impartinlity of the proceedings by stipulating that it

ised by the Chamber inits decision on the Victims applications. which was

vt
{ i

61 Artcle 610l
Grmed by the Pre- Drial Chamber. the Presidency shall constitute a

the charges ure con
| Chamber which shall be responsible tor the conduct of the subsequent

Fria
sticie 6% refers to the Court. as opposed to the Pre-Trial

proceedings. Notably
here is thus no obligation that such applications be

Chamiber or Triat Chambes
t by the Chamber seised o the case. Article 38 and 61 recognise that preliminary

heare
wton the impartiality of the Chamber. or at

dectsions regarding culpabiliny can iy
Fimpartzhiny. and as such. the person should have the night to

[oast, the appearances o

h decisions (article 38 or to have a new Chamber {article

avtomaticatly challenge sue

Oy
67 Accordingly. in view of the fact that Delence does not have an awtomatic right 10
challenge decisions on Vietims” participation. or an entittement that tollowing such a
decision. the case is automaticaliy tunsterred to a new Chamber. the Chamber’s
decision of 8 July 2000 necessardy and stgnificantly impacts on the gquestion as Lo
whether the Detence will receive a fair and impartial hearing by this Pre-Trial
Chamber at the confirmation heanng.
S0 The detinition of Victin emploved by the Pre-Trial Chamber
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63 The definition and criteria tor Vicums ™ parucipation employed by the Pre-Trial
Chamber requires that the applicant establish they have suttered harm as a resultof a
crime charged by the Prosecution and attributed by the Prosecution to Thomas
[ubanga Dvifo,

od Rule 83 of the Rules of Procedure and Fyidence defines Vietims as “natural persons
who hinve suftered harnt as a resuit of the commission of any erime within the
carisdiction of the Court™ Ariicle 6803 of the Statute conditions Victims
participation on the requirement that “the personal interests of Vietims are affected™.
The Pre-Trial Chamber purportediy derived s eriteria tor Victims™ participation from
these provistons,

635 Tloweser. the Detence respecttully submits that there is nothing in Rule 835 or article
6803 or elsew here 1 the Statute or Rufes which Tinks and limits the definition of
Victms or Victines” participation to erimes imvestigated and charged by the
Proseeution.

66 In the view of the Detence. the emphasis in article 68(3) on the personal interests of
the Vietims being atfected refers to being aftected by the proceedings as opposed to
being aftected by the person aceused. Linking participation to having a personal
concern in the outcome of the proceedings 1s consistent with the principle under
Beonan rehes mstuments of Victms” right to a remedy

67 The richt o aoremedy implies that Vicums have the right to have the correct person
held criminally responsible and the meorrect person acquitted Henee, a remedy does
not necessarihy imph that the person who has been arrested must be convicted. For
example. @ person may wish to participate in the proceedings in order 1o highlight
certain atrocitios or crimes which oceurred contemporancously in the relevant
geographical areas and which may be refevant o assessing the context ot the charges.
or potential defences or mitigating cireumstances such as necessity . impossibility. or
seltdetence. Alternativels . the applicant might be of the view that the crimes charged
by the Prosceition should have been attributed 1o someone else. or did notoceur in
the manner charged by the Prosceeution,

68, There are thus several scenarios for Victims participation which are excluded by the
definttion of Vicum utilised by the Pre-Trial Chamber,

69 The Detence respectiufly subiits that the effect of this exclusion is that Victims'
participation is cast i the mould of the Prosecution: therr participation is limited to

the role of secondary accusers rather than participating in order to tacilitate the truth.
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Phis clearly causes a grave imbalance mthe proceedings and moreover.

fundamentally jeopardises the impartiahity of the proceedings.

2.2 The Criterion of Expeditious

70. Since the right o a speedy trial s also @ component of the right to a fair trial, the
Defence already addressed the impact of this decision on the expeditious conduct of
the proceedings at paragraphs 31 and 52 above,

71 The Detence would also Tike 1o reter o the fact that three days after the public
redacted version ot the Chamber’s decision was issued, the Chamber issued another
deciston concerning the receipt of 43 new requests to participate in the case against
Phomas Lubanga Dyvilo, Sinee the Chamber's decision of 28 July 2006 did not
qualify the right to participate at this stage of the proceedings o address the particular
circumstances of this case (in particular. the hmited ume frame before the
confirmation hearing . there is nothing to prevent the filing of many further such
applications betore the contirmation hearing: Accordingly. the Defence submits that it
faces the prospect of being ted up responding to a multitude of apphications as a
direct consequence of the 28 uly 20006 decision,

72 I addition. the decision of the Chamber to defer consideration of the modalities of
participation until aiter the decision was issued. rather than addressing the Defence
submiissions on this point betore granting the right to partcipate. will also trigger
further submissions and responses tfrom the parties. and an additional possibility ot a
request Tor appeal This will further impact on the expeditious conduet of the
proceedings. and will seta ume-consuming procedural precedent.

2.3 The requirement that an immediate resolution by the Appeals Chamber

would materially advance the proceedings

73, The charging process is an extremely important and sensitive procedure. I confirmed.
the charges will torm the erux of all futare procecdings against Thomas Lubanga
Dyvilo. Given the Timited time and resources available to the Defence before the

confirmation hearing. it imperative that the Defence completely devote itself o

F Pecision sutorisant le Procurcur of fa Detence a deposer des observations sur les demandes des requérants
4 0004706 3 00009 (6 50016 06 41 0006 D6 et a 007 06 G w DOI2-06 dans le cadre de Dathiare Te Procureur ¢

Phomas Lubangs Dyviio dated T August 20040
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considering the Prosecution case. rather than diverting 1ts resources o shadow-box
the (redacted or ex parter allegations and submissions of anonymous Vietims.

4 In addition. the hearing for the confinmation of charges represents an extremely
valuable opportunity for the Detence to seek the release of their elient on the basis
that there are not suiticient wrounds to believe that he committed a erime under the
arisdiction of the court. [owould be exiremely untair. not to mention a waste of
resourees Lo continue the proceedines and Keep Thomas Lubanga Dyvilo in custody if
the test tor confirming charges is not properhy met due to the fact that the impartiality
ol the Chamber was compromised. the abilin of the Detence o provide effective
representation was impeded by the milux of Vet participants and attendant filings.
or the Delonee was deprived of the abibiny to challenge these anonymous accusations.

735 Finally. the recent decision of 4 August 2000 toreshadows many tuture such
applications in this case. Iowouid theretore materially advanee the proceedings to
obtain an Appeals Chamber decision as soon as possible m order to determine the
orrect procedure tor hearing for such appheations. and the legal regime for
determining whether the applicants were entitled o participate as Vicums in the
particular circumstances of this case ruther than continue processing such requests in
A manner which is detrimental to the Detenee. and which will result in significant

x‘\:];}} 5.

3. Relief requested

Z6. For the adorementioned reasons. the Detence of Thomas Lubanga Dyilo respecttully
requests the Honourable Pre=Trial Chamber to grant leave to apy speal the 28 July 2006

docision

The Detonce nutes She Drecioion on the Prosecution Moton for Reconsideration and m the Alternative,
Peave to Appeal” ssued m H:u cuse of Thomas Labanga Dyvilo on 23 June 2006, the tact that the Prosceution had
Bapplications i the tuture warranted the conclusion that an immediate

fs Chamber wontd materially advance the proceedings tat para. 34,

wdivates that 1 would

resotution of i
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Ohn boehalt of Jean Flamume, Defence Counsel,
NMoelinda Tavior Associate Counsel OPCD

Dated this 7th dav of August, 2000

At The Hague
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