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Background

1. On 23 March 2006, the I're-Trial Chamber i^tm«! its (public·) "Decision

Requesting Observations of the Prosecution and (he Duty Counsel for the;

Defence on the System of Disclosure: and Establishing an Interim System

of Disclosure" (23 March 2(m Dmswn).1 The Pre-TriaJ Chamber decided

that the Parties "... have until 6 April 2006 to present their observations on

what they consider the most appropriât« systcsn of disclosure of (a) the

evidence which they intend to use at the confimiation hearing and (b) the

lixculpalory F.vidnnr« #ath<;n:d by the prosecution before Ihe

confirmation hearing.'"

2. On 27 March 2006, the Pro-Trial Chamber rendered its "Decision

Requesting Further Observations from the Prosecution and the Duty

Counsel for the Defence on the System of Disclosure" (27 March 2006

Decision).1 The Pre-Trial Chamber1 extended ils 23 March 2006 Derision

by requesting the parties to in their observations "... refer to (i) The scope

and boundaries of the disclosure obligation upon the prosecution and ihe

1 See 23 Much 2006 Decision, ni p.igp-i .5 to 7.
2 Sec 23 March 2006 LVosion, <tt pajcv 5. - llw l'rv-Ïrinl (.'liamlw requested the p<Wn>.« lo pro<«nt
their obscrvfll'on? "... in vlow of (i) Ihr Slalulnry fronicworK provided for in llio Slalulr, Ihr
Rules, the Re^ulrthuns of tile Court mul the Ue^iibtioni; <uul (ii) 'Ihr ntfU KI ensurt· tli«
pre&ervAuon oi evidence, Ihe e.ifrclivrncw» of ihr. «HwlnMirc procoiw. Ihr prolcr.llon of viclimA and
witnesses and the proper ixtft^iitritiii); νί \lvt ri^its of Mr 'llium.is· l.ub^ngo r>yili;>."
1 Sec 27 Mnn-h 2DOfi Derision, at panes 5 *nd (>.
1 "Considerinx that tlw consistency of the process of discluiii« oi any type ot' evident* ur
material*, which, for the purpose of the confirmation hearing, musibe diftrloecti pursuant to the
articles 61(3) and 67(2) of Lbn Slnluln and mir-; 7(i lo 79 find 12Ί of tho Rvilofi, is Kindamonlal lo
rnsiire the preservation υί evidence, eftettiveness of tlve diuulosure proteis, protection of victim*

and witiwsb«* and proper safeguarding of the rights of Mr Thonus l.ubangj» Dyilo;..."
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defence by rules 76 to 79 and 121 of the Rules which are in addition to the

prosecution's disclosure obligations pursuant to article 61(3) of the Statute

... and article 67(2) of the Statute ..,; (ji) the most appropriai system for

the disclosure of any type of evidence or material, that, for the purpose of

the confirmation hearing, must be disclosed by either the prosecution or

the defence according to articles 61(3) and 67(2) of the Statute, and rules 76

to 79 and 121.""

3. On 6 April 2006, both the Prosecution and Duty Counsel for the Defemv

(the Parties) submitted their comprehensive observations on the Pro-Trial

Chamber's "interim system of disclosure" (6 April 2006 Observations)."

4. On Friday, 7 April 2006, the Pur-Trial Chamber issued its (public)

"Derision Converting a Hearing on the System of Disclosure for the

Purpose of the Confirmation Hearing" (Decision).7 The Parlies were

notified about this Decision on Monday, 10 Apri l 2006. By the Decision,

the Pro-Trial Chamber scheduled a hearing -· to be held in public session

for Monday, 24 April 2006." The Prv-Trial Chamber furthermore derided

that "an agenda wilh a set of specific questions to be addressed by the

5 See 27 March 2006 Ueusaon, «t page 5.

" 'Truncation's Obwrvnllonc on Disclosure", 6 April 2006. nnd "Ohscrv.iilons do ΙΛ

ιΌΐΐιτηιαηΙ le système de divulgation, requis par Ie* d.roMons du 23 and 27 mars 200ft", fi April
21.106. - Kor olouiK, sor paragvnpli fi ni Iho prosr.nl )<ilnl wilimlssloii.
7 "Liedbion Conveniiijc » Hearing on the System uf uisclosure tor the Purpose of the
ronfirmalion Hranng", 7 April 2006.
11 See Decision, at page 5.
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ProNOCutitui and the Defend; at the hearing shall be distributed to them"

by friday, 21 April 2006.»

Discussion

5. "Πιο Parties in their 6 April 2006 Observations have raised a scries of

serious concerns re the "interim system of disclosure" AS imposed by the

Pre-'l rial Chamber. The Partita raised a variety of legal concerns, and, in

addition, they detailed a number of aspects »f the "interim iystem of

disclosure" that are highly problematic, in relation of practical aspects of

disclosure, including, inter alia, IT related elements of disclosure. Many of

the elements addressed by the Parties, in their common view, highlight a

potentially negative impact of tht "interim system for disclosure" on th«?

ability of the Parties to meaningfully prepare for tin: 27 June· 2006

Confirmation Hearing.

6. The Parties explicitly note that to a significant extent these cxincunis are

common concerns of both the Prosecution and the Duty Counsel for the

Defence.

7. The Parties are of the common view that providing them with the "

with a set of specific questions to be addressed by the Prosecution and the

Defence" for the Monday, 24 April 2006, 14:UO hours heaving on Iriday, 21

Suc Di'wMun, tu page A.
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April 2006'° does not provide for sufficient time for adequate preparation

of the 24 Apri l 2006 hearing.

(i) As can be seen from Ihe many aspects covered by the "interim

system of disclosure" as imposed by the Pro-Trial Chamber, and

even more by the 6 April 2006 Observations of the Parlies,

identifying further highly complex element* that are not <jven

considered in the "interim system of disclosure", disclosure is a

complex and highly resource intensive matter involving various

aspects (if Jtigal issues, IT related matters and further practical

aspects. Whilst each one of these aspects is in iiself highly

complicated, they in their combination are even more.

(ii) It can be anticipated that the decision of the Pre-Trial Chamber

on disclosure, following the 24 April 2006 hearing will huvo

significant impact not only on the· system of disclosure in the

case of The Prosecutor vs. Tiiomas LUBANCA DYILO but fur

beyond. 'I'he decision of the Pre-Tri,il Chamber is l ikely to set

the future disclosure standards for the Court.

8. Against this background, the Tallies hove a common interest to be Cully

prepared to assist the Pro-Trial Chamber in its decision. Both, Duty

Counsel for the [Defence and Hie Prosecution's Senior Trijl Lawyer have

'"The r.irlicsarc .iwnro Hvil "l>y" 21 April 20% covi'd also '«elude "prior lo" 21 April 2006. Since
(here is, howcvrr, no rl.irity. Hie Pnrtirs nrr hrtcii to filr Ihr instnnl· rr<]i)r^.
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made significant practical experiences in respect of disclosure at the ml hot

Tribunals. They tire, well await' to what t:xtent a disclosure system

imparts on th« adequate preparation of fh« Parties for Court proceedings.

Their related experience is likely to contribute to o derision of the Pre-Trifil

Chamber that ensures both f Ait and expeditious Court proceedings.

9. Whilst the Parties at this point in time, lacking an agenda tor the 24 April

2006 hearing can only guess what the "specific questions to be addressed"

are about and did allocate their limiled resources for ihe preparation of

the hearing, they would prcfoc to be in detail informed about the detailed

agenda at the earliest possible opportunity. The Parties consider three-

working days priov to the 24 April 2006 hearing - 19 April 2006 - the

absolute shortest deadline for distribution of the agenda.

(i) The Parties are in close contact in relation to disclosure related

matter«, and envisage disrussinjc the "specific questions"

amongst themselves prior to the 24 April 2006 hearing.

(ii) In addition, due to the IT related aspects of the "interim system

of disclosure", the PiWies, depending on the "specific

questions", anticipate (hat they have a need either together

and/or separately consult IT experts - Court experts and/or

external experts - in respect of the feasibility of certain
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procodvircs. The "specific quest ions" may or may not require

the Parties lo initiate "test-ruas" of certain TT systems."

(iii) Due tu the fact that any decision of the Pine-Trial Chamber on

the disclosure system is likrly lo for all future shape the Court's

disclosure system, the Parties do jtlso want to have sufficient

time to reflect on the future impact - biyond the case of T/u>

Prosecuti»· i»s Thomas LIJRANGA DYII.Q - of the answers they

will provide to the "specific questions" in thy course of the 24

April 2006 hearing-

Request

10. The Parties, in a joint request of the Prosecution and thi: Duty Counsel for

the Defence, request the Pre-Trial Chamber to by Wednesday, 19 April

2U06 the latest provide them with the "agenda with a .set of sprdfic

questions" as referred to in the Decision.

r\

Fatou Bensouda
Deputy Prosecutor (Prosecutions) Duty Counsel for the Defence

Dated this 12lh day of April 2<X)6
AtThi: Haj,nie, 'I he Netherlands

" The Pailles noie ihm il look, the Registry move than three dny·, \o process (he first distingue (of «,ί>.
docunicniii) by ihc rnwecuiiou nt'potertiftlly e.\culp«lur> material«.
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