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l. INTRODUCTION
1. The Common Legal Representative of Victims (“CLRV”) in accordance with the
Appeals Chamber Decision on the modalities of victims participation on 23 January 2026,

respectfully submits these observations on the “Defence Appeal Brief’? (“Appeal Brief”).

2. The CLRV submits that the Defence has failed to demonstrate any error of law, fact, or
abuse of discretion committed by the Trial Chamber (“Chamber”) in its Trial Judgment dated
6 October 2025, ® or illustrate any fair trial violation, that would materially affect the Chamber’s
findings and the Appellant’s ultimate conviction on 27 counts. Instead, the Appeal Brief is
replete with errors. The Defence misinterprets or misrepresents the evidence and/or the
Chamber’s findings. The Defence rehashes former factual and procedural arguments that were
already dismissed by the Pre-Trial Chamber, Trial Chamber, and in some instances the Appeals
Chamber. The Defence incorporates arguments from its Final Trial Brief and other submissions.
The Defence fails to substantiate the errors it says it exists with appropriate references and
crucially does explain how the Trial Chamber erred in fact or law, or how the supposed error
materially affected the Judgment, that would have resulted in a different outcome. The Defence
appears to be throwing whatever it can at the wall and seeing what sticks, resulting in an Appeal

Brief that is wholly unconvincing and should be dismissed in its entirety.

3. The Defence had more than ample opportunity to substantiate their case theory or put
forward evidence to effectively counter the Prosecution’s case but has simply failed to do so. It
does not get a second chance on appeal to change this fact. Rather, the Defence’s
unsubstantiated and contradictory arguments at trial remain on display in the Appeal Brief. This
can be exemplified by the Defence’s overall approach to the Appellant’s alias as Ali Kushayb:
First, Ali Kushayb was not Mr Abd-al-Rahman — this was a legend created by the OTP.# Then,
Ali Kushayb was an invented person who did not exist.> Or, Ali Kushayb was someone else
completely and who had met with the OTP in June 2006.>° Mr Abd-al-Rahman was then Ali
Kushayb, but only for the purposes of being transferred to custody in The Hague.” It goes on.

The Defence cannot have their cake and eat it too.

1ICC-02/05-01/20-1299. See also 1CC-02/05-01/20-1311.

21CC-02/05-01/20-1303-Conf.

3Trial Judgment, ICC-02/05-01/20-1240.

4T-162, p. 29, lines 3-7 (Conf).

SContra Defence’s Closing Statement: T-161, p. 69; T-162, pp. 41-42; Defence Pre-Trial Brief, ICC-02/05-
01/20-616, para. 5, Trial Judgment, ICC-02/05-01/20-1240, para. 268.

6T-161, p. 59, line 22 - p. 60, line 2 (Conf).

"Defence Final Trial Brief, ICC-02/05-01/20-1210-Conf, paras 187-188.
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4. The simple conclusion is that the Appellant is Ali Kushayb and committed the crimes
he was convicted of beyond reasonable doubt. The participating victims have always
maintained that Mr Abd-al-Rahman is Ali Kushayb. They have no doubt about this. This was
the person who ordered crimes and committed the crimes himself. The impact of which remains
felt throughout the victim community until this day. No participating victim lives on their
ancestral land. Almost the entire participating victim group continues to live in either refugee
camps or IDP camps, more than 20 years after the commission of these crimes. Families and
communities have been torn apart. Livelihoods, including land, livestock and local economies,
are gone. Traditional governance structures were destroyed as community leaders were targeted

to be killed. The fabric of the Fur community will never be the same.

5. The CLRV will not address each and every ground of appeal contained in the Appeal
Brief. Her focus is on her own mandate which is to guarantee the specific rights and interests
of the participating victims. Consequently, she solely seeks to make observations on the matters

raised by the Defence which go to the heart of the participating victims’ concerns.

1. CLASSIFICATION
6. Subject to the provisions of Regulation 23 bis(1) and (2) of the Regulations of the Court,
the CLRYV files these observations as Confidential as they respond to a confidential document.

I11.  SUBMISSIONS
A. The Appeal Brief suffers from extensive procedural defects

7. The Appeal Brief is noncompliant with certain procedural requirements which must
result in the Appeals Chamber dismissing entire grounds in limine. This includes a lack of
substantiation under Regulation 58(2) of the Regulations of the Court (“Regulations”) and the

incorporation of previous arguments without any analysis of the Trial Judgment.
1. Extensive violations of Regulation 58(2) of the Regulations

8. The Appeals Chamber has consistently reiterated that Regulation 58(2) requires an
appellant to refer to “the relevant part of the record or any other document or source of
information as regards any factual issue” and “to any relevant article, rule, regulation or other
applicable law, and any authority cited in support thereof” as regards any legal issue, for each
ground of appeal.® This is a fundamental component of an appeal brief, which seeks to ensure

clarity and precision of the alleged errors committed.

8See Ongwen Appeal Judgment, ICC-02/04-01/15-2022-Red, para. 88 referring to Ntaganda Appeal Judgment,
ICC-01/04-02/06-2666-Red, para. 47; Gbagbo Appeal Judgment, ICC-02/11-01/15-1400, para. 73.
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9. The Defence routinely states that the Chamber “erred in law”, but does not provide the
relevant article, rule, regulation or other applicable law, or authority, to support the existence
of the legal error that they purport the Chamber committed. This is the case for grounds 9, 10,
11, 14, 22, 24, 26, 29, 31, 35, 45-47, 72, and 73.° The Defence further regularly asserts that a
procedural error exists, without providing any factual or legal reference in support. This is the
case for grounds 21, 36, 38, 54, and 56.° Such an extensive lack of substantiation within the
Appeal Brief clearly violates Regulation 58(2) and nullifies the reader’s ability to meaningfully
assess these purported errors.

10.  This lack of clarity is further complicated by the Defence referring to the existence of
multiple different errors in a ground of appeal, such as: “procedural error and/or error of fact

and/or law and/or breach of fairness”;!! “error of fact and/or law and/or procedural error”;!2

“error of law and/or fairness and/or reliability”;'® “error of law and/or procedural error and/or
fairness/reliability issue”;** “error of fact and/or law and/or fairness error”.t®> While the CLRV
acknowledges that certain errors can overlap to some extent, without any evident references to
the factual and/or legal bases for each error, it becomes impossible to differentiate the
arguments which are supposed to correspond to the errors of fact, law, procedure, fairness
and/or reliability. Rather, the Defence will broadly discuss all errors in each ground as a general
collective, resulting in further non-compliance with Regulation 58(2).

11.  To add further confusion, the Defence combines several grounds of appeal, into one
ground, without distinguishing between the arguments or the factual and/or legal reasons said
to support each ground. This deficiency relates to grounds 6 and 7, 9 and 11, 16 and 17, 45 to
47,49 to 52, 66 and 67, 77 and 78. Although the Defence claims that such grounds have been
presented together for the purposes of “concision”,'® the Appeals Chamber has previously
considered that grouping grounds of appeal without distinguishing between the legal and/or
factual reasons in support of each of these grounds infringes on Regulation 58(2).!" The
Chamber in that decision addressed those three grouped arguments so as not to prejudice the

appellant, however this procedural defect is so extensive and overarching in the Appeal Brief,

Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, grounds 9 and 11, para. 72 et seq.; ground 10, para. 77 et
seq.; ground 14, para. 109; ground 22, para. 142 et seq.; ground 24, para. 151 et seq; ground 26, para. 167 et seq.;
ground 29, para. 178 et seq; ground 31, para. 197 et seq; ground 35, para. 221 et seq; ground 45-47, para. 268 et
seq; ground 72, para. 384 et seq.; ground 73, para. 392 et seq.

Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 21, paras 139-140; ground 36, para. 236 et seq.;
ground 38, para. 242 et seq.; ground 54, para. 300 et seq.; ground 56, para. 307 et seq.

1Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 21.

2Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 4. See also grounds 56, 77 and 78.

3Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, grounds 6 and 7. See also grounds 25, 26, 28, 31
14Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 37.

Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, , ground 10. See also ground 14.

5Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 4.

"Ongwen Reparations Appeal Judgment, 1CC-02/04-01/15-2108, para. 100.
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impacting a total of 17 grounds of appeal, that the Appeals Chamber, in the CLRV’s view,
should not even engage with the merits therein.

12.  The Defence had 180 pages to substantiate their arguments regarding the Trial Judgment
— delivered unanimously and among the shortest at the Court — which was more than enough.
It is not for the prosecution or the CLRV or the Appeals Chamber to decipher or dissect the
Defence’s arguments to ascertain the errors they suggest exist in the Judgment. The Defence’s
clear failure to substantiate numerous grounds of appeal does not allow for the ability to
properly analyse the errors as stipulated in those grounds. The Appeals Chamber should dismiss
in limine those grounds for a failure to comply with the substantiation requirements under
Regulation 58(2).

2. Incorporation of previous arguments

13.  The Defence Appeal Brief is replete with attempts to incorporate by reference its
previous submissions and arguments,*® which must also be dismissed in limine. The Defence
repeatedly fails to demonstrate how these arguments substantiate the error purportedly
committed and instead, simply refers to the fact that these matters were raised in its Final Trial
Brief. The Appeals Chamber has previously considered that this is inappropriate, as an appellant
is required to set out its arguments on appeal in the appeal brief.!® Notably, the Appeals
Chamber has previously cautioned against the Defence from incorporating arguments
developed in other filings.?°

14, Many of these incorporated arguments within the Appeal Brief were previously litigated
ad nauseam, in the pre-trial and trial phase of the present case, including before the Appeals
Chamber.?! The Appeals Chamber has clearly indicated that if “raising on appeal an issue which
the appellant previously raised before the trial chamber and on which the trial chamber ruled,

he or she must identify alleged errors in the relevant ruling of the trial chamber, to the extent

that that ruling deals with that issue raised on appeal.”? Without having identified or
substantiated errors in those specific ruling(s), the Defence simply seeks to re-litigate
submissions which have already been ruled against them. This is wholly inappropriate, and
these arguments should be dismissed for abuse of process. The CLRV will address those

instances in more detail in the course of these observations.

18See Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, paras 10, 26, 36-37, 71, 88, 91, 99, 107, 183, 210, 213,
222,247, 269, 277, 287, 294, 301, 308, 385, 443; and footnotes 552-553; 606.

1%0Ongwen Appeal Judgment, 1CC-02/04-01/15-2022-Red, para. 92.

2]CC-02/05-01/20-982, para. 77.

21See Trial Judgment, 1CC-02/05-01/20-1240, paras 22-26 (Relevant Background concerning Jurisdiction);
Section 3(1) (Fair trial issues including Sudan’s non-cooperation).

220ngwen Reparations Appeal Judgment, ICC-02/04-01/15-2108, para. 207 (emphasis added).
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15.  To the extent that these previous arguments are raised by the Defence in order to
establish that the Trial Chamber failed to render a reasoned opinion pursuant to Article 74(5),%
it is recalled that the Trial Chamber is not obligated to consider each and every argument raised
by the Defence to discharge its duty to provide reasons.?* Article 74(5) of the Statute mandates
that a Trial Chamber must render a Judgment that “shall contain full and reasoned statements
of the Trial Chamber’s findings on the evidence and conclusions.” A “full and reasoned
opinion” requires a Trial Chamber to be clear as to which facts it found to be established beyond
a reasonable doubt and how the Chamber assessed the evidence to reach these factual findings,
in order to provide sufficient clarity as to the basis for the factual and legal Chamber’s
decision.® Instead of substantiating any error on the part of the Trial Chamber, the Defence’s
incorporated arguments reinforce the fact that it merely disagrees with the Chamber’s findings
or reasoning with respect to those submissions, or alternatively simply seeks to relitigate
previous issues, and ought to be dismissed without any findings on the merits.
16.  The incorporation of these previous submissions results in a further lack of
substantiation regarding the errors that exist, as it is not possible to comprehend the full extent
of the Defence’s arguments in support. Instead, the Defence seeks that the Appeal Chamber
review these previous filings which is not appropriate. The Defence has failed to set out all
arguments in the Appeal Brief as is required.

B. The Trial Chamber did not err in its legal and factual findings within the

Judgment, and/or no material impact is proven by the Defence?®

17.  Even if the Appeals Chamber is satisfied that the Appeal Brief is not defective due to
the above procedural errors, the Appeal Brief is non-substantiated due to a general failure by
the Defence to present cogent arguments that set out the alleged error and explain how the Trial

Chamber erred,?’ or demonstrate how the error materially affected the Judgment.?®

1. The Defence’s fair trial rights were not infringed

23See Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, paras 26-27; 301-302, 305.

2Bemba Appeal Judgment, 1CC-01/05-01/08-3636-Red, para. 53; Bemba et al. Appeal Judgment, 1CC-01/05-
01/13-2275-Red, para. 106.

250, Triffterer and A. Kiss, 'Article 74' in K. Ambos (ed.), Commentary on the Rome Statute of the International
Criminal Court (2022).p. 2233; Bemba Appeal Judgment, ICC-01/05-01/08-3636-Red, paras 50-53; Bemba et
al. Appeal Judgment, ICC-01/05-01/13-2275-Red, para. 106.

%The CLRYV refers to and relies upon the general law applicable to appellate standards of review in this section.
See Article 81(1)(a) and (b), Article 83(2) of the Rome Statute. See further Ongwen Appeal Judgment, ICC-02/04-
01/15-2022-Red, paras 76-80, 88-89, 92; Ntaganda Appeal Judgment,|CC-01/04-02/06-2666-Red, paras 36-39,
40-41, 48-49; Lubanga Appeal Judgment, ICC-01/04-01/06-3121-Red, paras 18-19; Gbagbo Appeal Judgment,
ICC-02/11-01/15-1400, paras 66, 68-70.

2’0Ongwen Appeal Judgment, ICC-02/04-01/15-2022-Red, para. 88 referring to Ntaganda Appeal Judgment, ICC-
01/04-02/06-2666-Red, para. 48; Gbagbo Appeal Judgment, ICC-02/11-01/15-1400, para. 74; Ongwen
Reparations Appeal Judgment, ICC-02/04-01/15-2108, para. 31.

20ngwen Appeal Judgment, ICC-02/04-01/15-2022-Red, para. 88 referring to Ntaganda Appeal Judgment, ICC-
01/04-02/06-2666-Red, para. 48; Gbagbo Appeal Judgment, ICC-02/11-01/15-1400, para. 74.
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18.  The Defence —again — raises fair trial issues which were extensively litigated throughout
the pre-trial and trial proceedings.?® These matters were further considered by the Trial
Chamber in the Judgment, where it correctly dismissed the Defence’s arguments.*

19.  The Defence fails to illustrate what error of law or fact the Chamber committed in
reaching its findings on these matters. Instead, the Defence simply repeats its previous
arguments on these issues, or incorporates arguments raised in its Final Trial Brief,3* which
should warrant dismissal in limine.3? The fact that the Defence was unsuccessful in its past
litigation on these matters does not warrant intervention by the Appeals Chamber. The Defence
must illustrate a material factual or legal error in the Chamber’s conclusions or that it suffered
such prejudice that results in the Judgment, as a whole, being considered unreliable. It didn’t.
20.  The Appeals Chamber has held that “[w]hether any unfairness that is established affects
the reliability of the decision is not a question that can be decided in abstracto; it is dependent
on the nature of the particular case that is before the Appeals Chamber and must be determined
as such.”3 In this context, the Appeals Chamber was clear that not every instance of unfairness,
if established, may warrant intervention — some may lead to a reversal of conviction, while
others may have no impact on the reliability of the conviction.®* Accordingly, the “reliability”
test requires the Appeals Chamber to assess whether, despite the alleged issues of unfairness
that occurred in the proceedings, the Judgment can still be relied upon in order to convict.®®
Even if the Appeals Chamber accepts to entertain the Defence’s arguments at all, the Defence
fails to establish that the Judgment is unreliable to affect the conviction entered.

21.  The Defence raises particular issues that it considers to undermine the reliability of
evidence before the Chamber®® by submitting that “[t]he entirety of the evidence collected in
Sudan was collected in violation of Article 4(2) of the Statute and this violation cast substantial

5937

doubt on its reliability””" as well as “the [Prosecution’s] violation of the Confidentiality Policy”

which both impacted the reliability of the evidence.®® These arguments are duplicative of the

29See Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 46 (grounds 6 and 7); para. 60 (ground 8); paras
67-68 (grounds 9 and 11); para. 77 (ground 10); para. 89 (ground 12); para. 113 (grounds 16 and 17); para. 120
(ground 19).

30Trial Judgment, ICC-02/05-01/20-1240, Section 3.

31See e.g. Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf,, paras 71, 91, 99, 107.

32 Supra Part A(2).

33Bemba Appeal Judgment, ICC-01/05-01/08-3636-Red, para. 62.

%Bemba Appeal Judgment, ICC-01/05-01/08-3636-Red, para. 62.

Triffterer and Kiss, ‘Article 74° in K. Ambos (ed.), Commentary on the Rome Statute of the International
Criminal Court (2022), pg. 2353.

%See Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf,, grounds 6,7 and 19.

$"Defence Appeal Brief, ICC-02/05-01/20-1303-Conf,, para. 59.

%Defence Appeal Brief, ICC-02/05-01/20-1303-Conf,, para. 130.
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Defence’s arguments raised previously in litigation,®® and which were dismissed by the Pre-
Trial Chamber*® and subsequently, the Trial Chamber.*! To illustrate the impact of these
purported violations, the Defence relies on the same alleged instances of evidence interference
and insecurity of witnesses.* It is unlikely that the two purported violations resulted in the same
impact. The Defence otherwise fails to substantiate any discernible link between how these
alleged violations, which largely relate to Court’s administrative policies and cooperation
frameworks, directly undermines the inherent reliability and probative value of the entire body
of evidence before the Trial Chamber, to the detriment of the rights of the Appellant. The
Chamber did the only right thing by dismissing these arguments, considering that a violation,
if any, had no procedural effect on the evidence. Effectively, the Chamber relied upon relevant
evidence to make its factual findings and enter its conviction.

22.  The Defence further raises issues which it considers to have impacted on its ability to
investigate and/or present its case.*® The Defence indicates that: it was “prevented from calling
witnesses that it otherwise would have been able to call”;** it was left with “no solution to
protect its witnesses” in light of Sudan’s criminalisation of cooperation with the Court;* it was
not able to carry out adequate investigations in Sudan due to the absence of “the timely issuance
of visas”;*® and that it suffered an “inequality of arms” to deploy and investigate in Sudan whilst
“the Prosecution enjoyed the means, capacity, support and cooperation to proceed.”*” It is
insufficient to simply state the existence of a potential fair trial violation, in broad terms,
without specifying and without demonstrating any actual or potential materiality on the
preparation of the accused’s defence, i.e. what witnesses the Defence would have in fact called,
what evidence it would have provided, and how this evidence would have directly undermined
the final conclusions made by the Chamber. Such information is what is required to illustrate
that the Judgment, as a whole, is unreliable. The Defence has consistently been incapable of
concretely addressing these matters. This notwithstanding, the Trial Chamber provided the
Defence copious extensions and facilities to assist it in presenting its case, which was - also in
the CLRV’s view - the appropriate remedy in the circumstances. The Defence failed to

39See respectively 1CC-02/05-01/20-349-Red, paras 32-34; 1CC-02/05-01/20-481-Conf, paras 12-13; 1CC-02/05-
01/20-485-Red, paras 8-9, 12-13; ICC-02/05-01/20-623-Conf, paras 16-18 (all relating to violation of Article 4(2)
of the Statute); and ICC-02/05-01/20-322, paras 22-26, 38-46; ICC-02/05-01/20-336, paras 6-8; ICC-02/05-01/20-
349-Red, paras 5-7 (all relating to the violation of the Confidentiality Policy).

40Trial Judgment, 1CC-02/05-01/20-1240, paras 38-43.

41Trial Judgment, 1CC-02/05-01/20-1240, para. 70 and fn. 131.

42Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf,, paras 59, 130.

43See Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, grounds 8, 10, 12, 13, 16, 17, and 21.

4Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 66.

4Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 88.

46Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, para. 105.

4’'Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, para. 119.
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adequately take up those opportunities despite it being incumbent on them to do so. Although
the CLRV sincerely appreciates, and experiences herself, the difficulties faced by external
teams to ensure access to Darfur, including with communication with victims and witnesses
alike and access to solid evidence, the arguments raised by the Defence must be dismissed in
limine.

23.  Finally, the Defence alleges that it did not receive certain documents, as mandated from
the Government of Sudan (“GOS”),48 due to a breach of the Prosecution’s disclosure
obligations.*® The Defence states that the requested documents from the GoS represented
“crucial”® evidence and that “the non-transmission of the requested documents was [not]
compatible with the fairness of the proceedings”.®® The Defence also asserts that the
Prosecution’s “inexplicable absence of a record of the June 2006 introductory meeting [with a
person identified as Ali Kushayb or another person] prevented it from meeting its burden.”®? It
submits that the absence of documents from the GoS and the Prosecution each raise reasonable
doubt as to whether the Appellant was Ali Kushayb, which should have led to an acquittal.>
Without any specificity as to their contents, or even any surety of the existence of certain
documents, the ability that a handful of documents could undermine the reliability of the entire
body of evidence relied upon by the Trial Chamber to convict, is wholly unpersuasive. In
particular, the Defence fails to explain how official documents would have confirmed whether
or not the Appellant was known as Ali Kushayb, given that they accept this was a nickname,
and have themselves queried why a nickname would have been used in any official document.>
The Defence otherwise mischaracterises the Chamber’s findings with respect to the
composition of the Janjaweed,*® which simply found that “some” or “many” Janjaweed were
integrated in to GoS forces.®” The provision of the Appellant’s military records thus would not
have necessarily assisted in determining his (non)involvement in the Janjaweed. The Trial

Chamber otherwise found that the purported meeting note did not exist.*® The Defence therefore

“Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, grounds 9 and 11.

4SDefence Appeal Brief, 1CC-02/05-01/20-1303-Conf, ground 14.

SDefence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 71.

S1Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 72.

2Defence Appeal Brief, ICC-02/05-01/20-1303-Conf,, para. 111.

53Defence Appeal Brief, ICC-02/05-01/20-1303-Conf,, paras 76, 112.

*4Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 31.

%See e.g. Defence Final Trial Brief, ICC-02/05-01/20-1210-Conf, para. 703 (“Nor has any explanation for why a
nickname would be written on an official bank document.”).

%The Defence states that as the Judgment found that the Appellant was a Janjaweed, “he must have been
incorporated in the PDF, SAF, CRF, NISS or PPF at the time of the events”. See Defence Appeal Brief, ICC-
02/05-01/20-1303-Conf, para. 76.

"Trial Judgment, 1CC-02/05-01/20-1240, paras 280, 333.

58T rial Judgment, ICC-02/05-01/20-1240, para. 132.
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fails to demonstrate how the absence of these documents has a material impact on the conviction
and render the Judgment completely unreliable.

24.  During the trial proceedings, the participating victims understood and respected the fact
that the Appellant was entitled to a fair trial, which necessitated certain delays. The Trial
Chamber was right in balancing the need for a fair and expeditious trial with full respect for the
rights of the Appellant. The Defence simply disagrees with the Trial Chamber not finding that
these matters occasioned any unfairness due to these alleged violations and these arguments
should be dismissed. Even if the Appeals Chamber entertains the Defence’s arguments, no
unfairness has been caused which warrants its intervention, and the Judgment can be relied

upon.
2. The Appellant’s alias as Ali Kushayb was properly established by the Chamber

i.  The Chamber undertook a holistic assessment of the evidence concerning the
nickname

25.  The Defence incorrectly suggests that the Trial Chamber did not holistically assess the
evidence relating to the nickname. It claims that the Chamber had already made up its mind
regarding the Prosecution’s evidence, assessed the Prosecution’s evidence, and on the back of
this analysis, rejected the Defence evidence. Such a claim would amount to a reversal of the
burden of proof, which is clearly not what occurred.>®

26.  The Trial Chamber undertook a full credibility assessment of the evidence on the record,
including both Defence and Prosecution evidence, as set out in Annex B of the Trial Judgment,
which “forms an integral part of the Judgement”.®® Subsequently, the Chamber found that
sufficient evidence existed on the record to convince the Chamber beyond a reasonable doubt
that Mr Abd-Al-Rahman was also known as Ali Kushayb. In its conclusions on the alias, the
Chamber explained that it was persuaded by the credible and reliable evidence before it, and
that it remained unpersuaded by the Defence’s arguments in light of the holistic evidence
presented on this issue.®*

27.  The CLRV has thoroughly reviewed the Chamber’s findings on the credibility
assessment of D-0001, D-0002, D-0008 and D-0035 and wasn’t able to identify any factual or
legal error that would warrant a different finding by the Appeals Chamber. The conclusion
relating to the nickname is grounded in the strong, cogent, and persuasive evidence adduced
throughout the trial, leaving no reasonable doubt in the minds of the judges. The Chamber

rendered a unanimous and fully reasoned decision to that effect.

*Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 31.
0T rial Judgment, ICC-02/05-01/20-1240, para. 6.
®1Trial Judgment, ICC-02/05-01/20-1240, paras 270-271.
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ii. ~ The Chamber did not err in its assessment of misrepresentations in witnesses
asylum claims to establish the alias

28.  The Defence argues that the Chamber erred in assessing the credibility of
[REDACTED] in light of allegedly lying in their asylum claims.®? There was no such error
committed by the Chamber.
29.  The Defence cited to the Bemba et al. Appeals Chamber Judgment itself, which clearly
established that the fact a witness is known to have previously given false testimony before a
court does not automatically make the witness’s evidence unreliable per se - the Chamber is
required to carry out a case-by-case assessment of their evidence.®® This has been the practice
of other Chambers of the Court.®* Asylum claims are normally considered within domestic
administrative or quasi-judicial forums, which does not normally apply the same law or
procedure as required by this Court. While lying to domestic immigration authorities may have
consequences for an application for refugee status, this can be distinguished from the obligation
to tell the truth within a court of law. As such, the credibility assessment to be applied to a
witness by a court is also distinct.
30.  With regard to [REDACTED], the Chamber correctly considered the Defence’s
argument regarding his “appropriated stories” and concluded that it was insufficient to
undermine the general credibility of the witness, considering his evidence as a whole.%® The
Chamber otherwise noted the difference between [REDACTED] direct and indirect evidence
given.®® [REDACTED] misstated asylum claim does not go to the core matters discussed in his
testimony. The witness clearly stated his reasons for having lied in his asylum claim.®” The
Defence is unconvincing when its asserts that this misrepresentation impacted his entire
credibility.®® In any event, the Defence did not cross-examine the witness on this matter.°
31. Regarding [REDACTED], the Chamber clearly considered the Defence’s challenge to
the credibility of this witness and rejected this argument.”® The fact that this witness did not

mention the charged event in his asylum claim is not, in and of itself, a misrepresentation or lie,

2Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 22.

83Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, footnote 417 referring to Bemba et al. Appeal Judgment,
ICC-01/05-01/13-2275-Red, para. 1019.

64 See Lubanga Trial Judgment, 1ICC-01/04-01/06-2842, paras 263-268 (the Chamber did not find P-0010 to be
credible, taking in to account inter alia, unexplained inconsistencies in her personal information after allegedly
falsifying official documents); Ntaganda Trial Judgment, ICC-01/04-02/06-2359, paras. 105, 480 (the Chamber
relied upon P-0010, the same witness in Lubanga, to convict Mr Ntaganda).
85]1CC-02/05-01/20-1240-Conf-AnxB, paras [REDACTED].

86]CC-02/05-01/20-1240-Conf-AnxB, para. [REDACTED].

67 [REDACTED], p. 56, lines 3-23 (Conf).

8Contra Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 146.

9See [REDACTED], pp. 57-100.

0]CC-02/05-01/20-1240-Conf-AnxB, para. [REDACTED]; contra Defence Appeal Brief, ICC-02/05-01/20-
1303-Conf, para. 147.
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and should not impact on his credibility. With regard to the impossibility of the Defence to
cross-examine this witness on his asylum file,”* the Defence could have requested that the
witness be recalled to be cross-examined on this issue, but did not do so. The Chamber also
noted that a “host State do not find asylum claims unsubstantiated on the basis that the applicant
has lied or acted in bad faith.”"?
32.  Similar arguments are made by the Defence in relation to [REDACTED], that is, that
he did not mention the charged events in his asylum claim, therefore casting doubts on the
veracity of his testimony.’® The Defence also raised the fact that the witness did not sufficiently
justify his fear not to tell his entire story in his asylum claim.”* The Chamber considered this
argument and rejected it on the basis that it was satisfied with the witness’ explanation for this
omission.”
33. Regarding [REDACTED], the Chamber correctly applied the Court’s established
jurisprudence, contrary to the Defence’s argument,’® which provides that a Chamber may reject
the testimony of a witness in part, but still find the same witness to be credible and reliable on
different subjects.”” This was especially in light of the fact that part of [REDACTED] evidence
was corroborated by other credible and reliable witnesses.”® On this basis, the Chamber
reasonably rejected the witness’ testimony on the alias evidence because he was not found
credible on this point.”® However, the misrepresentation of Ali Kushayb and the death of his
father and brother in his asylum claim clearly does not defeat the reliability of the balance of
his evidence.
34.  Asaresult of the above, the Chamber correctly set out the applicable law and equally
correctly applied it to the assessment of the credibility of those witnesses. It did not commit any
factual or legal errors. This Defence argument must therefore be rejected.

iii. ~ The Chamber correctly assessed the credibility of certain defence witnesses

a. D-0002 and D-0029

35.  The Defence alleges that the Trial Chamber erred in law in its treatment of the evidence
of D-0002 and D-0029 and that this error impacted its assessment of the alias.°

"Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 147.

2Trial Judgment, ICC-02/05-01/20-1240, para. 222.

3Defence Final Trial Brief, ICC-02/05-01/20-1210-Conf, para. 638; ICC-02/05-01/20-1240-Conf-AnxB, para.
[REDACTED].

"Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 148.

51CC-02/05-01/20-1240-Conf-AnxB, para. [REDACTED].

®Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 149,

""Ngudjolo Appeal Judgment, ICC-01/04-02/12-271-Corr, paras 152, 168. See also Ongwen Appeal Judgment,
ICC-02/04-01/15-2022-Red, para. 524.

8]CC-02/05-01/20-1240-Conf-AnxB, para. [REDACTED].

9]1CC-02/05-01/20-1240-Conf-AnxB, para. [REDACTED].

8Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 25, paras 162, 166.
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36. The Appeals Chamber has previously indicated that “[i]t is within the discretion of the
Trial Chamber to evaluate any inconsistencies, to consider whether the evidence taken as a
whole is reliable and credible and to accept or reject the “fundamental features” of the
evidence.”® In this context, the Appeals Chamber has repeatedly indicated that “an abuse of
discretion will occur when the decision is so unfair or unreasonable as to ‘force the conclusion
that the Chamber failed to exercise its discretion judiciously’”.82 If established that the
discretion was erroneously exercised, the Appeals Chamber “must be satisfied that the improper
exercise of discretion materially affected the impugned decision.”®® The ICTY Appeals
Chamber otherwise found that Trial Chambers were “not required to set out in detail why it
accepted or rejected a particular testimony, and an accused’s right to a reasoned opinion does
not ordinarily demand a detailed analysis of the credibility of particular witnesses.”*

37.  The Trial Chamber appropriately exercised its discretion in assessing D-0002’s
evidence. Contrary to the Defence’s argument that the Chamber issued “no finding” on D-
0002’s credibility and reliability, paragraphs 581-588 of Annex B demonstrate that the
Chamber concluded that the witness’ evidence relating to the alias was not only contradictory,
but also unpersuasive. The Chamber otherwise outlined the evidentiary principles it applied in
relation to assessing credibility and reliability.®> This included assessing each statement
individually, whilst also taking a holistic approach to the body of evidence before it.2® As such,
it was not unreasonable for the Chamber to have come to its conclusion relating to D-0002. The
Trial Chambers have the advantage of observing the witnesses during their testimony, and
therefore are better placed than Appeals Chamber to assess the credibility and the reliability of
a witness. The Appeals Chamber will also “will not disturb a Pre-Trial or Trial Chamber’s
evaluation of the facts just because the Appeals Chamber might have come to a different
conclusion. It will interfere only in the case where it cannot discern how the Chamber’s
conclusion could have reasonably been reached from the evidence before it &

38.  The Chamber did not otherwise err in providing a lack of reasoning with respect to its

assessment of D-0002’s evidence.®® The Chamber’s obligation to provide reasons, as above,%

810ngwen Appeal Judgment, ICC-02/04-01/15-2022-Red, para. 524 referring to Ntaganda Appeal Judgment, ICC-
01/04-02/06-2666-Red.para. 806; Bemba et al. Appeal Judgment, ICC-01/05-01/13-2275-Red, para. 95; Lubanga
Appeal Judgment, ICC-01/04-01/06-3121-Red, para. 23.

82Bemba et al. Appeal Judgment, ICC-01/05-01/13-2275-Red, para. 101; Ntaganda Appeal Judgment, ICC-01/04-
02/06-2666-Red, para. 46.

8Ntaganda Appeal Judgment, ICC-01/04-02/06-2666-Red, para. 45.

8 popovié et al Judgment, 1T-05-88-A, para. 133 (citations omitted).

8Trial Judgment, ICC-02/05-01/20-1240, para. 194 et seq.

8Trial Judgment, ICC-02/05-01/20-1240, para. 197.

8Lubanga Appeal Judgment, ICC-01/04-01/06-3121-Red, para. 24; Ngudjolo Appeal Judgment, 1CC-01/04-
02/12-271-Corr, para. 22; Popovié et al Judgment, 1T-05-88-A.

8Contra Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 160.

8Supra para. 15.
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does not necessarily require the provision of detailed reasons for disregarding certain evidence,
particularly in circumstances where the Chamber reasoned its approach to assessing the
credibility and reliability of evidence as a whole.®

39. In any event, the Defence fails to substantiate the material impact of the purported error
on the Judgment. The Prosecution’s case against the Appellant was that he was known as Ali
Kushayb during the charged period.®* As D-0002 was not present in Wadi Salih during the time
of the events and did not participate in the counter-insurgency in 2003-2004,% his knowledge
of a nickname used outside of the relevant time period has limited probative value, if any. D-
0029’s evidence suffers from the same issue.®® As such, the Defence fails to indicate how either
D-0002 or D-0029’s evidence was critical to proving an element of a charged crime or mode of
liability, which may in turn have required the Chamber to articulate further reasons in
disregarding it. Even if D-0002 and D-0029’s evidence was accepted by the Chamber, it is
entirely plausible that persons [REDACTED] knew the Appellant by another nickname, namely
Abu Nasser. As the Chamber’s findings of whether the Appellant was Ali Kushayb relied on
six different categories of evidence,* it is unpersuasive that either D-0002 and/or D-0029’s
evidence on the alias could have, alone, materially impacted the factual findings on this issue.
Accordingly, the Defence fails to articulate the material impact of this error and how it would

have rendered the Judgment substantially different. Thus, it should be rejected.
b. D-0016

40.  The Defence contends that D-0016’s evidence was sufficiently compelling to
undermine the Prosecution’s case that the Appellant is Ali Kushayb,” and that the Chamber’s
dismissal of his evidence was a legal and factual error. Equally, this argument must be rejected
by the Appeals Chamber.

41. A close reading of the D-0016’s in-court testimony is very enlightening. When
examined by the Defence — the calling party — who asked if D-0016 could confirm whether the
person he met, and known as Ali Kushayb, was the man in the picture shown to him, his answer
was that it was “very difficult to recognise a person by the picture after you have met him
briefly, but the person that | know - | see - that | see being prosecuted, | cannot confirm whether
it was the person called Ali Kushayb or not -- or a different person, because | met him only

briefly -- very briefly”.%

Trial Judgment, ICC-02/05-01/20-1240, paras 166-188.

ITrial Judgment, ICC-02/05-01/20-1240, para. 239.

92D-0002: T-156, p. 56, lines 15-25 (Conf).

%D-0029: T-157, p. 34, lines 2-21 (Conf).

%Trial Judgment |CC-02/05-01/20-1240, para. 241 et seq.
%Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, Ground 32.
%D-0016: T-132, p. 38, lines 21-24.
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42.  This question was subsequently asked again by the Single Judge, which only reaffirmed
his first answer provided under oath. Indeed, the witness confirmed that it was “difficult to tell
if it is him or another person, but the features of this person look like the person that the media
talk about who is being identified as Ali Kushayb and who is being prosecuted by this Court”.%’
43.  There is no sensible conclusion other than that D-0016 “could not confirm whether [the
person in the picture] was the person called ‘Ali Kushayb’ or not because he met him only
briefly”.% As such, D-0016 could not be reasonably relied upon to undermine that Ali Kushayb
was Mr Abd-Al-Rahman.®® Given his clearly very thin evidence, it was not necessary for the
Chamber to then “explain why a contemporaneous account pointing to a different, younger,
PDF-affiliated Ali Kushayb did not weaken, at the very least, the confidence with which the
alias finding, which is a central issue in this case, was reached.”1%

44,  D-0016’s evidence was unchallenged by the Prosecution on this point. The Defence
asserts that this lack of challenge enhances its probative value,'®* which is entirely
misconceived. The mere fact that evidence is unchallenged does not, in of itself, render it more
reliable or persuasive. It may well be the opposite. Where evidence is inherently weak,
imprecise, or of limited probative value, there is no need to challenge it. The lack of cross-
examination or contradiction by the Prosecution does not strengthen the relevance or weight of
D-0016’s evidence, to the contrary. His evidence was simply too vague to cast doubt on the
“overwhelming”%? credible and reliable evidence on record, which was relied upon to
determine the alias issue.

45. Consequently, the Chamber’s assessment of D-0016’s evidence was reasonable. The
Defence has neither demonstrated that the Chamber relied on irrelevant evidence, nor has it
failed to consider any relevant facts in its evaluation and at no point has the Chamber applied a
double-standard between Prosecution and Defence’s evidence.

46.  The Chamber also provided sufficient reasoning. As above,'% the obligation on the Trial
Chamber under Article 74(5) is to provide clear and reasoned findings of fact as to each of the
elements of the crimes as charged. At all times, the Chamber followed this legal standard.'®*

%D-0016: T-132, p. 39, lines 11-16.

9]CC-02/05-01/20-1240-Conf-AnxB, para. 637.
99]CC-02/05-01/20-1240-Conf-AnxB, para. 637.

10Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 205.

101Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 206.
1021CC-02/05-01/20-1240-Conf-AnxB, para. 637.

108 Sypra para. 15.

1%4Contra Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, Ground 32, para. 206.
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47. Again, the Defence merely disagrees with the Chamber’s assessment. A reasonable trier
of fact would not have reached a materially different conclusion; accordingly, there is no
material impact on the Judgment.

iv. ~ The Chamber correctly relied upon the 2020 pre-surrender video

48.  The Defence asserts that the Chamber did not comply with the Appeals Chamber
Judgment OA12 on the admissibility of the 2020 pre-surrender video and incorrectly used it,%®
which must be wholly rejected.

49.  First, the Chamber did not prove a central element of the Prosecution’s case — the alias
— primarily on the basis on the 2020 pre-surrender video, and did not rely upon it to establish
guilt of the Appellant.1° In reaching a conclusion regarding the alias, the Chamber relied on
an holistic assessment of evidence provided by witnesses, agreed facts, circumstantial evidence
and the pre-surrender video recording.'%” The Defence therefore misrepresents the Judgment
when stating that the Chamber based its conviction “[b]y relying primarily on the 2020 pre-
surrender video in its determination as to whether the Appellant is Ali Kushayb.”1%

50.  The Defence further mischaracterises the weight ascribed to the video by the Chamber,
on the basis that the Chamber analysed it as the “first category of evidence”.1%°® A plain reading
of the Judgment illustrates that although the Chamber ultimately grounded its determination of
the alias on numerous pieces of evidence on the record,*'° there was no attribution of differing
weight attached to each category of evidence. In doing so, the Defence does nothing but
misinterpret the Chamber’s findings.

51. In a case where identity is a primary issue, an accused person’s confirmation that he
bears the name of the person sought in the arrest warrant, would be reasonably relied upon as
evidence of identity. On this basis, the Appeals Chamber held that the pre-surrender video was
admissible into evidence and could be used as an administrative identification of the
Appellant.!! The Prosecution nevertheless bore the burden of establishing that the Appellant
is the individual criminally responsible for the crimes charged. Determining the alias and
establishing the identity of Mr Abd-Al-Rahman are, in essence, one and the same. However,

this is obviously wholly separate to establishing the guilt of Mr Abd-Al-Rahman.

105 Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 30; ICC-02/05-01/20-982,

1%Contra Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 182.

107Trial Judgment, 1CC-02/05-01/20-1240, para. 271.

1%8Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 182. (Emphasis added)

19Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 184.

10Article 74(2) of the Statute; Bemba et al Appeal Judgment, ICC-01/05-01/13-2275-Red, para. 1540.
H11CC-02/05-01/20-982, paras 91-96.

No. ICC-02/05-01/20 18/61 26 June 2026


https://jwp.icc.int/lw/?objectId=0902ebd180d9fdcd#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/2fhyfw/
https://jwp.icc.int/lw/?objectId=0902ebd180d9fdcd#application/lw_pg_link_redirect
https://www.legal-tools.org/doc/kybdn47z/
https://jwp.icc.int/lw/?objectId=0902ebd180d9fdcd#application/lw_pg_link_redirect
https://jwp.icc.int/lw/?objectId=0902ebd180d9fdcd#application/lw_pg_link_redirect
https://www.legal-tools.org/decision/56cfc0/
https://www.legal-tools.org/doc/2fhyfw/

|CC-02/05-01/20-1321-Red 26-06-2026 19/61 A

52.  Second, the Defence’s assertion that the Appellant referred to himself by the alias as a
result of the Prosecution’s repeated use of it in communications with the intermediary who
facilitated his surrender is completely speculative.!!2 While the Chamber acknowledged that
the Prosecution had made errors in logging their interactions with the intermediary, it
nonetheless found that no pressure or incentive was applied to the Accused to make the
admission in the video — in fact, quite the opposite.!'? If the Defence sought to exclude the video
on the basis that the Accused was coerced into making a confession or admission, it was
incumbent upon the Defence to produce supporting evidence of such.'* Moreover, although
the Defence could have called the intermediary, P-0869, it chose not to do so, and instead hired
him as a Defence intermediary.11°

53. In Ntaganda, the Appeals Chamber was unequivocal that “if the Prosecutor presents
evidence meeting the ‘beyond reasonable doubt’ standard of proof, the accused may be
convicted if he or she does not present evidence capable of raising reasonable doubt
regarding the Prosecutor’s case”.!® The Defence had ample opportunity to present reliable
or credible evidence to support its suggestion that the Appellant was under pressure to identify
himself as Ali Kushayb. It failed to do so. The appeal is not the appropriate forum for a second
chance in the absence of new and compelling evidence. There was no shifting or reversal of the
burden of proof here.

54. Third, and final nail in the coffin of the Defence’s argument is that the Appeals Chamber
has already concluded that “the Prosecution did not influence the content of the Video by
questioning the suspect while it was being made, whether by means of asking follow-up
questions to anything that was being said or otherwise.”*'” As a result, these Defence arguments
have been properly adjudicated and should be entirely dismissed.

55. In any event, the purported error had no material impact on the verdict, as the Chamber
relied on other evidence to establish that the Appellant was Ali Kushayb and that he is indeed
the individual who committed the offenses as charged.

v.  The Chamber correctly considered the inconsistencies between Ali Kushayb
and the Appellant’s features

112Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 183.

13Trial Judgment, 1CC-02/05-01/20-1240, paras 247-278.

114 ubanga Appeal Judgment, ICC-01/04-01/06-3121-Red, para. 75; Ntaganda Appeal Judgment Against
Conviction, ICC-01/04-02/06-2666-Red, para. 12.

115Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 183; Trial Judgment, ICC-02/05-01/20-1240, para.
243.

116Ntaganda Appeal Judgment Against Conviction, ICC-01/04-02/06-2666-Red, para. 12 (emphasis added).
171CC-02/05-01/20-982, para. 87.
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56.  The Chamber considered a number of factors when assessing the reliability of
identification evidence relating to the Appellant.!'® The Chamber was clear that this included
“any discrepancy between the description of the accused given by the specific witness and that
given by other witnesses and/or the physical appearance of the accused in court (taking into
account that more than 20 years have elapsed since the events).!°

57.  Trial chambers have been consistently warned about the need to provide a reasoned
opinion regarding witness credibility and reliability, especially in light of inconsistencies.!?
However, the ICTY Appeals Chamber recalled that a “Trial Chamber is not obliged to address
every minor inconsistency in a witness’s statement; however, neither can a Trial Chamber fail
to address alleged inconsistencies in cases such as the instant one, when the evidence of the
witness at issue is the principal evidence relied upon to convict an accused.”*?! The Chamber
properly adopted a holistic assessment of the evidence regarding physical descriptions of the
Appellant.*?? Minor differences on details can in fact enhance, rather than detract from, the
credibility of a witness, as too much similarity will suggest collusion.'?3

58.  The Defence refers to reports that the Appellant had an ear piercing.*?* The Chamber
scrutinised the inconsistencies in witness testimony concerning this feature.'®® P-0029
described the Accused as he was before 2003, and there was no evidence put before the
Chamber concerning the length of time that scarring from ear piercings remain obvious before
becoming less apparent, if remaining visible at all.l?® P-0581’s evidence regarding
identification was not relied upon by the Chamber, considering that his evidence was essentially
based on indirect evidence.?” P-0916 described ““Ali Kushayb’ as tall, dark skinned, having a
hole in his ear lobe”,'?8 with the Chamber finding that the “physical description of ‘A/i Kushayb’
[was] generally consistent with other credible and reliable witnesses who gave evidence that
Ali Kushayb was present in Mukjar in August 2003”12

59. Moreover, P-0877’s evidence was found to be credible and reliable on the identification

of Ali Kushayb given he had “personally observed ‘Ali Kushayb’ on several occasions in

H18Contra Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, ground 33, para. 209; Trial Judgment, ICC-02/05-
01/20-1240, para. 210.

19Trial Judgment, 1CC-02/05-01/20-1240, para. 210.

120Ntaganda Appeals Judgment, ICC-01/04-02/06-2666-Red, para. 672; Ongwen Appeals Judgment, ICC-02/04-
01/15-2022-Red, para. 524.

2lHaradinaj et al. Appeal Judgement, IT-04-84-A, para. 134.

122Trial Judgment, 1CC-02/05-01/20-1240, para. 210.

123R v McGrath (2014) NLCA 40; R. P. Fisher et al., “Inconsistency in Witness Testimony” (2009).

124Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, para. 213.

125Contra Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, fn 571.

1261 CC-02/05-01/20-1240-Conf-AnxB, para. 59.

1271CC-02/05-01/20-1240-Conf-AnxB, para. 123.

1281CC-02/05-01/20-1240-Conf-AnxB, para. 371.

1291CC-02/05-01/20-1240-Conf-AnxB, para. 373.
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varying conditions, lighting, times and distances in Mukjar”.**® P-0903 was also found to be
credible and reliable, and that the identification of ‘Ali Kushayb’ at Mukjar police station was
detailed and consistent with other evidence.”*®!

60. However, given the lapse in time since the events (more than 20 years), the absence of
any expert evidence concerning the scarring, and inconsistent testimony on this minor matter,
that the Chamber summarily considered the Appellant’s purported ear piercing as part of its
broader evidential analysis regarding the Appellant’s identity was not unreasonable.

61.  The Defence also refers to the Appellant having had a hunched or bent posture.'? The

133 and

Chamber referred to P-0129’s evidence regarding the Appellant’s physical description,
found his knowledge of the Appellant credible and reliable,** despite the Defence suggesting
his recognition of the Appellant was “unreliable”.}® With respect to both P-0905 and P-0012’s
evidence, while the Chamber did not address this specific matter, it sufficiently reasoned the
basis for finding both witness’ ability to identify the Appellant as credible and reliable.'*® The
Chamber otherwise reasonably did not rely upon P-0994 to establish a link between the name
Abd-Al-Rahman and the alias, given the limited foundation for his purported knowledge.**’
62.  The Chamber acknowledged that P-0932 provided evidence about Ali Kushayb being
tall with a “pointed head”, “a hump”, and pierced ears.** However, considering his extremely
detailed account of encountering the Appellant at the [REDACTED], the Chamber explicitly
specified that it was not persuaded that “variations in the physical description of the man, that
the witness named as Ali Kushayb, is conclusive evidence that this was not the Accused, as
physical descriptions may often vary and/or be inaccurate.”*3®

63.  The Defence also refers to the Appellant’s facial scars.}*® The Chamber found that P-
1073’s evidence on identification of Ali Kushayb was indirect, including his physical
description. 4!

64.  The Chamber reasonably considered the credibility and reliability of each witness on a

case-by-case basis, as was legally required. This included each witness’ ability to have

effectively identified the physical attributes of the Appellant. As such, the Defence’s assertion

130]CC-02/05-01/20-1240-Conf-AnxB, para. 243.
1811CC-02/05-01/20-1240-Conf-AnxB, para. 314.

1%2Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 213, fn. 573.
1331CC-02/05-01/20-1240-Conf-AnxB, para. 83.
1341CC-02/05-01/20-1240-Conf-AnxB, paras 88, 98-99.
135]1CC-02/05-01/20-1240-Conf-AnxB, para. 98.
136]CC-02/05-01/20-1240-Conf-AnxB, paras 326-329 (P-0905); 1CC-02/05-01/20-1240-Conf-AnxB, paras 24-29
(P-0012).

1871CC-02/05-01/20-1240-Conf-AnxB, para. 518.
138]1CC-02/05-01/20-1240-Conf-AnxB, para. 429.
1391CC-02/05-01/20-1240-Conf-AnxB, para. 431.

140 Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 213.
1411CC-02/05-01/20-1240-Conf-AnxB, para. 560.
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that the Chamber “did not address such physical descriptors in a consistent manner when
evaluating reliability and identification” is simply wrong.**? In light of the significant lapse of
time, the Chamber could not have reasonably entered findings regarding the Appellant’s
physical attributes during the charged period on the evidence before it. Indeed, it considered
that the forensic evidence relied upon by the Defence to demonstrate that the Appellant did not
have any visible signs of holes to his earlobes, scars to his forehead, or a hunched back, was
not relevant to the Appellant’s condition prior to, or during, the period of 2003-2004.14* The
Defence didn’t present any relevant testimony (including expert evidence) to this effect.

65.  The Defence has not been able to show any error of law or of fact that has been
committed by the Chamber in its determination of the alias Ali Kushayb, especially in light of
its reasoned opinion relating to evidence on the Appellant’s alleged physical features during the

relevant period.

vi.  There was no impact from public court documents on the evidence

66. The Chamber did not err by disregarding the Defence’s argument that witness accounts
were impacted or contaminated by media exposure when assessing the alias.'** Such arguments
are completely specious and should be rejected outright.

67. The Defence’s general argument appears to be that the public attribution of the alias of
the Appellant post-2007 “created a structural risk that witness accounts would converge, be
reinforced, or be reshaped through social transmission, confirmatory cues, and repetition.”*
This argument is entirely hypothetical — the Defence does not cite to any evidence, either
witness testimony or documentary evidence, that identifies any plausible link between the
public dissemination of the arrest warrant and witness accounts actually having converged or
otherwise. Indeed, the Defence admits it did not consider that the collection of such evidence
was required of them,'*® and utilises language which highlights the mere possibility of this
speculative contamination having occurred.'4’

68.  There were a number of witnesses who knew the Appellant prior to 2007 and who

identified him as Ali Kushayb,*® suggesting that any purported contamination could not have

42Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, para. 214 (citations omitted).

143Trial Judgment, ICC-02/05-01/20-1240, paras 557-558.

144Contra Defence Appeal Brief, |CC-02/05-01/20-1303-Conf, ground 35, paras 221-223.

145Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, para. 222.

146Defence Appeal Brief, 1CC-02/05-01/20-1303-Conf, paras 224, 227.

147Defence Appeal Brief, ICC-02/05-01/20-1303-Conf, para. 225 (“[...] that public attribution of the alias could
operate not only by creating false accounts, but also by reinforcing and standardising aspects of recall [...]”) para.
226 (“[...] the possibility that the same public availability could have influenced or shaped the evidence”); para.
228 (“[...] the Trial Chamber was required to treat that dissemination as a structural reliability risk [...]”; para.
230 (“[...] assessed how public attribution since 2007 could have influenced the reliability and probative value of
alias [...]”) (emphasis added).

148See P-0643, P-0874, P-0905, P-1021, P-0883.
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had the effect of requiring the Chamber to treat all alias evidence cautiously.**® There was no
obligation on the Chamber to consider matters which do not arise from any evidence at all —
to do so would have been antithetical to its obligation to make findings grounded in fact and to
base its decision on evidence put before it at trial. >

69. It was for the Defence to present evidence to substantiate their argument that the
“contamination operate[d] diffusely, over time, and through community circulation”,*! if this
was their response to the Prosecution’s case that the Appellant was Ali Kushayb. The Appeals
Chamber has reiterated that an accused has the “the right to