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PREAMBLE
1. During the drafting of the present submission, the Defence team was saddened to learn

of the passing, on 9 May 2026, of Professor Theo van Boven, whose work with the late Professor

Cherif Bassiouni was a central source of inspiration. Their loss is deeply regretted. Although this

was never the original intent, the present submission is also respectfully submitted in memoriam.

L. INTRODUCTION

2. This is the submission made on behalf of Mr Ali Muhammad Ali Abd-Al-Rahman (“Mr
Abd-Al-Rahman”) by his Defence (“the Defence”) in response to the “Order for Submissions on
Reparations” (“the Order”)! issued by the Honourable Trial Chamber I (“the Trial Chamber”) on
9 December 2025.

3. Taking into account the Trial Chamber’s invitation to full cooperation on issues of
reparations,” the Defence registers its submission as early as possible and in advance of the

extended time limit of 4 June 2026 for the filing of submissions on reparations,’

in order to give
an opportunity to the Parties, participants and amici curiae to address it in their respective
submissions, should they so wish.

4. Pursuant to Regulation 23bis(2) of the Regulations of the Court (“RoC”), this submission
is classified “Confidential” as it refers to filings currently under the same classification.
Annexes 1 and 2 are also classified “Confidential”. Annex 2 is the Table of Authorities and will
be reclassified as “Public” once the public redacted version of the submission and its Annex 1
are filed.

5. From items (i) to (x) to which the Trial Chamber invited submissions, the Defence limits
itself to address items (i), (vi), (viil), (ix) and (x). The Defence takes no position on other aspects
at this stage and may address these in its response to the Parties’, participants’ or amici curiae’s
submissions.

6. The most substantive submissions of the Defence are related to the Principles of
Reparations that the Trial Chamber will have to rely on in its forthcoming Reparation Order
pursuant to Article 75(1) of the Statute. Although the Order calls for no specific submissions on

the Principles of Reparations and the Chamber may elect to rely on Principles previously

! Order for Submissions on Reparations.

2 Order for Submissions on Reparations, para. 8.

3 Decision on the CLRV request for extension of time and extension of page limit and scheduling a hearing before
the Chamber.
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established in other cases,* the Defence requests the Trial Chamber, pursuant to Article 75(1) of
the Statute, to consider the adoption of two Additional Principles of Reparations on:

(a) the existence of an individual right of victims of international crimes to reparations in the
principles and rules of international law, including the established principles of the law of armed
conflict applicable before the Court under Article 21(1)(b) of the Statute; and

(b) the existence under the same principles and rules of international law of a positive obligation
of Sudan to contribute to these reparations in favour of victims in the present case,
notwithstanding the reparations provided by the Trust Fund for Victims (“TFV”), and possibly
through it.

These are addressed in response to item (x), but may be considered as the Defence’s contribution
to and request for the establishment by the Trial Chamber of additional principles of reparations

under Article 75(1) of the Statute.

IL. SUBMISSIONS ON ITEM (ii)

7. The Trial Chamber invited the Defence to make submissions on “(ii) any factual or legal
issues relevant to the identification of eligible victims”.>

8. The Defence contends that it is necessary to focus the reparations proceedings on eligible
victims who have suffered harm as a result of the crimes covered in this case in Kodoom, Bindisi
on 15-16 August 2003 and in Mukjar and Deleig by late February-early March 2004. Although
the Defence is fully aware of the large extent of the crimes committed in Darfur as part of the
counterinsurgency of 2003-2004, and although it would be tempting to extend reparations to all
victims over that period, the Defence submits that any such extension would run counter to the
requirement of a nexus between the crimes of the case and harm under the case law of this Court®
and would ultimately be detrimental to the victims of the crimes in this case by protracting the
delays in the identification of victims, design of reparations measures and implementation of the
reparations orders and putting too much pressure on the limited means that the TFV will be able
to collect and rely on for the purpose of reparations. The Defence is of the view that providing
meaningful reparations to the victims of the crimes in this case is better than providing symbolic

reparations to a wider group of victims of the 2003-2004 violence in Darfur. Therefore, the

4 Lubanga, AC Principles on Reparations; Katanga, Order for Reparations, paras 29-34; Al Mahdi, Reparations
Order, paras 23-50; Ntaganda, Reparations Order, paras 30-103; Ongwen, Reparations Order, paras 56-87; A/
Hassan, Reparations Order, paras 21-25.

3 Order for Submissions on Reparations, para. 6(a)(ii).

% Ntaganda, Reparations Order, para. 31.
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Defence requests the Trial Chamber to authorise reparations only for direct and indirect victims’
of the crimes of which Mr Abd Al Rahman was convicted, with a direct causal nexus between
the crime and the harm® and within the terms of the Trial judgment.’

0. The Defence is also aware of the distinction made by the Court in other cases between
the judicial phase, running up to the issuance of the reparations order by a Trial Chamber, and
the subsequent administrative phase of its implementation and has no intention to challenge it.
10.  However, in the Ongwen case, the administrative nature of the second phase implied no
further judicial oversight by the Trial Chamber, with an assessment conducted entirely by the
Registry.!® The Trial Chamber in Ongwen intended to follow the approach to the eligibility
assessment adopted in the Ntaganda order.'! But the Ntaganda approach on this specific aspect
was subsequently overturned by the Appeals Chamber, which found that: “while an
administrative screening of eligibility can be carried out by the TFV, the outcome of any such
screening must be judicially approved by the Trial Chamber. Those who the TFV finds not to be
eligible should be able to challenge the TFV'’s findings before the Trial Chamber”.'> The Ongwen
Order was not appealed on this aspect, with the consequence that the erroneous ruling on the
modalities of the eligibility assessment of victims was not redressed. The 4/ Hassan Reparations
Order has since adopted the same erroneous approach,'® in breach of the Appeals Chamber ruling
in Ntaganda.

11. The Ongwen approach on this aspect was wrong. An issue of such importance as the
eligibility assessment of victims for reparations is crucial to the credibility and fairness of the
whole reparations phase. Denying reparations to eligible victims would be as detrimental to the
entire credibility and fairness of the process as granting reparations to ineligible victims. This
process is too critical to escape proper judicial scrutiny, with a possibility given to the LRV and
to the Defence to assist the Trial Chamber in its consideration of the matter. Entrusting the
assessment of eligibility to the TFV without judicial review would be wrong, as the TFV would
be placed in the position of both judge and party, as the ones ultimately supporting the reparations

to victims. Even if that assessment was entrusted to a neutral entity, such as the Registry, the

7 Indirect victims must establish that, ‘as a result of their relationship with the direct victim, the loss, injury, or
damage suffered by the latter gives rise to harm to them’, See Lubanga, Decision on ‘Indirect Victims’, para. 49; A/
Hassan, Reparations Order, para. 67.

8 Ntaganda, Reparations Order, para. 31.

° Trial Judgment, paras 819, 820, 822, 836, 910, 917, 923, 927.

10 Ongwen, Reparations Order, paras 810-813.

' Ongwen, Reparations Order, para. 807.

12 Ntaganda, Judgment on the Appeals against the ‘Reparations Order’, para. 387.

13 4] Hassan, Reparations Order, para. 257.
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requirement for proper judicial scrutiny would remain, in order to ensure that the process remains
fair and that no error is made. Reparations proceedings cannot be dealt with as unimportant,
residual matters. The Court would fail to uphold the promise made in Rome with the insertion of
Article 75 of the Statute. Because the ICC is a court of law and reparations fall within its mandate,
it must approach this matter in the way a court of law should, by following a judicial approach
with all guarantees of fairness.

12. The Defence therefore submits that, in compliance with the Appeals Chamber’s ruling in
the Ntaganda case, the Trial Chamber should continue to exercise a judicial review of the
eligibility assessment of victims for reparations throughout the process, including in the second
phase of implementation of the future Reparations Order. This judicial review should apply
irrespective of the body entrusted with the initial administrative assessment, be it the TFV or the

Registry.

III. SUBMISSIONS ON ITEM (vi)

13. The Trial Chamber invited the Defence to make submissions on “(vi) types and modalities
of reparations appropriate to address the harm suffered by the victims of the crimes of which Mr
Abd-Al-Rahman has been convicted”.'*

14. The types and modalities of reparations for victims of crimes of International
Humanitarian Law (“IHL”) and gross violations of international human rights law (“HRL”)
include the following: restitution, compensation, rehabilitation, satisfaction and guarantees of
non-repetition.'> The first three aspects are those specifically mentioned in Article 75(1) of the
Statute and relied upon by the Appeals Chamber in Lubanga AC Principles of Reparations.'® But
the use of “including” in this list of three in Article 75(1) clearly shows that it is illustrative, not
exclusive, leaving the door open to “other modalities of reparations”."

15.  Restitution “is directed at the restoration of an individual’s life, including a return to his
or her family, home and previous employment; providing continuing education,; and returning
lost or stolen property.”'® Restitution is a highly relevant form of reparation in the present case,

where the crimes often resulted in victims being deprived of their land, houses, cattle and

essential possessions. Such deprivation had a massive impact on the well-being and conditions

14 Order for Submissions on Reparations, para. 6(a)(vi).

15 See Bassiouni-Van Boven Principles, Principles 18 to 23; See also OHCHR, “Reparations”.

16 Lubanga, AC Principles on Reparations, paras 35-42.

17 Lubanga, AC Principles on Reparations, paras 35-42.

18 Lubanga, AC Principles on Reparations, para. 35, referring to Bassiouni-Van Boven Principles, Principle 19 and

UN Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime, para. 37.
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of living of the victims. The impact was actually so massive that the harm suffered can hardly be
fully and properly repaired by any mean other than actual restitution of the stolen land, house,
cattle and possessions, whenever feasible. Any alternative measure of reparation would at best
provide the victims with limited relief for the essential harm that consisted in the loss of their
land, house, cattle and possessions. In the present case, such restitution can only come from the
Government of Sudan (“GoS”). This issue is further addressed under item (x) below, under the
second Additional Principle of Reparations that the Defence invites the Trial Chamber to adopt.
16. Compensation “is a form of economic relief that is aimed at addressing, in a
proportionate and appropriate manner, the harm that has been inflicted”. Compensation can be
offered for physical harm, moral and non-material damage, material damage, lost opportunities
and costs.!” As addressed under items (viii) and (ix) below, in the absence of contributive
capacity of the convicted person, compensation is the principal, most direct, most effective form
of reparations that can be implemented without delay through the TFV, with subsequent ongoing
monitoring under Regulation 117 of the RoC. For the reasons addressed under item (x) below,
under the first Additional Principle of Reparations that the Defence invites the Trial Chamber to
adopt, the Defence submits that the individual right of victims to reparations primarily calls for
compensation provided on an individual basis, rather than collective reparations; and that,
whenever collective forms of reparations are contemplated in addition to individual ones, these
should not only address the harm suffered by victims on a collective basis, but also, and as a
priority, the harm suffered on an individual basis.*

17.  Rehabilitation may encompass “the provision of medical services and healthcare,
psychological, psychiatric and social assistance to support those suffering from grief and
trauma; and any relevant legal and social services.”*' For victims who need and express an
interest in rehabilitation measures, these could be envisaged as a complement to restitution and
compensation.

18. Although not specifically listed under Article 75(1) of the Statute, other reparation
measures may, as with rehabilitation, come as a complement to the principal forms of reparations
consisting in restitution and compensation. These include satisfaction and guarantees of non-
repetition.

19.  Under the UN Basic Principles on Reparations, satisfaction may encompass “(a) effective

measures aimed at the cessation of hostilities; (b) verification of the facts and public disclosure

Y Lubanga, AC Principles on Reparations, para. 40, referring to Bassiouni-Van Boven Principles, principle 20.
20 Lubanga, AC Principles on Reparations, para. 33.
2! Lubanga, AC Principles on Reparations, para. 42.
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of the truth [...],; (c) the search for the whereabouts of the disappeared, for the identities of the
children abducted, and for the bodies of those killed [...], (d) an official declaration or a judicial
decision restoring the dignity and the reputation and the rights of the victim and of persons
closely connected to the victims, (e) public apology, including acknowledgement of the facts and
acceptance of responsibility; (f) judicial and administrative sanctions against persons liable for
the violations, (g) commemorations and tributes to the victims, (h) inclusion of an accurate
account of the violations that occurred in international human rights law and international
humanitarian law training and educational material at all levels.”** Without prejudice to the
pending appeal against the Article 74 Decision, the Defence is of the view that the Court has
already provided the best contribution it could within the strict parameters of the present case
under items (b), (d) and (f). Item (a) unfortunately falls outside its scope of action. Items (c), (g)
and (h) also essentially fall outside the scope of the Court’s action, but may form part of the
measures that the TFV may elect to promote and support as part of its contribution to reparations.
The Defence team is already engaged in the ICC’s Outreach activities and will carry on
contributing thereto and any other similar initiatives whenever solicited in the future. With
respect to item (e), Mr Abd-Al-Rahman went as far as the preservation of his presumption of
innocence and any defendant’s rights allowed through his various statements before the Pre-Trial
and Trial Chambers. Whether he may consider appropriate to do more after the final
determination of his case only depends on him and should not be taken into account in the Trial
Chamber’s determination on reparations.

20.  Under the UN Basic Principles on Reparations, guarantees of non-repetition should
include measures “(a)ensuring effective civilian and military control of military and security
forces; (b) ensuring that all civilian and military proceedings abide by international standards
of due process, fairness and impartiality; (c) strengthening the independence of the judiciary;
(d) protecting persons in the legal, medical and health-care professions, the media and other
related professions, and human rights defenders, (e) providing, on a priority and continued
basis, human rights and international humanitarian law education to all sectors of society and
training for law enforcement officials as well as military and security forces; (f) promoting the
observance of codes of conduct and ethical norms, in particular international standards, by
public servants, including law enforcement, correctional, media, medical, psychological, social
service and military personnel, as well as by economic enterprises; (g) promoting mechanisms

for preventing and monitoring social conflicts and their resolution, (h) reviewing and reforming

22 Bassiouni-Van Boven Principles, principle 22.
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laws contributing to or allowing gross violations of international human rights law and serious
violations of international humanitarian law.”* These measures clearly aim at preventing
repetition by others and in future instances of the kind of crimes that Mr Abd-Al-Rahman has
been convicted of; these have nothing to do with guarantees of non-repetition by Mr Abd-Al-
Rahman himself, which are in any event not relevant in the present case, inter alia because of his
advanced age. Most of these measures fall outside the ICC’s mandate and realm of action, but
may form part of the measures that the TFV may elect to promote and support as part of its
contribution to reparations. The Defence stands ready to contribute to and support the
implementation of such measures by the TFV, whenever solicited.

21.  Finally, whatever the means and modalities of reparations that the Trial Chamber will
consider ordering, the Defence submits that what are needed are measures which are
straightforward and easy to implement, such as the making of financial awards to individual
victims, over more complex, less direct collective awards that would cause additional delays and
indirect costs for implementation, such as reparations measures requiring the identification of
implementing partners and seconding the concrete implementation of the reparations measures
to third parties. The victims have waited too long since 2003-2004. The Court should make

simplicity, efficiency and celerity an utmost priority.

IV.  SUBMISSIONS ON ITEM (viii)

22. The Trial Chamber invited the Defence to make submissions on “(viii) information as to
whether the victims of the crimes of which Mr Abd-Al-Rahman was convicted have received any
form of compensation or reparations for the harm suffered as a result of these crimes”.**

23. The following submissions are without prejudice to the Defence’s submissions under its
Ground of Appeal 6 in the Defence Sentencing Appeal Brief with respect to efforts deployed by
Mr Abd-Al-Rahman and his Defence to compensate the victims.?

24. In its Order, the Trial Chamber invited the GoS to make observations on reparations,
including on the present item (viii).?® [REDACTED]*’ [REDACTED].”® Two reasonable

assumptions [REDACTED)] are that (i) Darfur victims have benefited from no compensation, no

reparations scheme or measures from the GoS which (ii) has no intention to offer them

23 Bassiouni-Van Boven Principles, principle 23.

24 Order for Submissions on Reparations, para. 6(a)(viii).

2 Defence Sentencing Appeal Brief, paras 71-85.

26 Order for Submissions on Reparations, para. 6(c), referring to, inter alia, para. 6(a)(viii).
27 [REDACTED]

28 [REDACTED].
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reparations. In light of the Sudan authorities’ longstanding tradition of systematic disregard for
and gross violation of human rights, of its ongoing non-cooperation with the Court and of the
current state of affairs in that country since, at least, 15 April 2023, this is disappointing but in
no way surprising.

25. On 4 November 2025, the Defence team had a meeting with representatives of the TFV.
At that meeting, the Defence inquired whether there was any assistance and/or reparation
programme ongoing for the benefit of victims in Darfur. The answer was in the negative. Based
on that information, it appears that the TFV has not implemented any assistance or reparation
programme for the benefit of Darfur victims yet. To date, Darfur victims thus have received no
compensation or reparations from the TFV either.

26.  Atthe same meeting of 4 November 2025 with the TFV, the Defence also enquired about
any ongoing earmarked fundraising efforts for reparations for victims in Darfur. The answer was
that the TFV would only engage into earmarked fundraising efforts after issuance of the Trial
Chamber’s Reparations Order. After verification that its initiative would not impede, nor conflict
with, TFV’s action, the Defence addressed letters inviting States to contribute to reparations for
victims in Darfur by making a voluntary earmarked contribution through the TFV. These letters
were sent in two batches: 56 Non-States Parties on 11 November 2025 prioritised on the basis of
the consultation with the TFV;?° 112 States Parties on 14 November 2025,%° for a total of 168
States approached. The Defence has received responses from a number of these States and has
been still following up with these on an individual basis. [REDACTED] expressed its interest in
making the requested earmarked contribution for the benefit of Darfur victims. The Defence has
put [REDACTED] in touch with the TFV for the finalization of that contribution.’! Thanks to
[REDACTEDY] and, potentially, other States’ contributions, the efforts deployed by Mr Abd-Al-
Rahman and his Defence to compensate victims are about to come to some fruition, under the

condition that the TFV follows up as required.

(V)  SUBMISSIONS ON ITEM (ix)
27. The Trial Chamber invited the Defence to make submissions on “(ix) any considerations
the Chamber should take into account when assessing Abd-Al-Rahman’s liability for

reparations” 3

2 On 11 November 2025: [REDACTED] (total 56).

30 On 14 November 2025: [REDACTED] (total 118).

31 Annex 1: Letter from the Defence to the TFV Executive Director, 21 November 2025.
32 Order for Submissions on Reparations, para. 6(a)(ix).
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28. Mr Abd-Al-Rahman has appealed the Trial Judgment convicting him. The appeal
proceedings are pending. Should the Appeals Chamber reverse his convictions, as requested, and
acquit him, the Defence is of the view, as fully exposed under Item (x) below, that his acquittal
should be no bar to reparations for victims implemented through the TFV on the basis of States’
voluntary contributions, pursuant to Articles 75(1) and 79(1) of the Statute.

29. In the event the Appeals Chamber would confirm, fully or partially, his convictions, Mr
Abd-Al-Rahman will accept liability for reparations for victims, as provided under Article 75(2)
of the Statute and will engage in that process.

30. However, in its consideration of future reparations, the Trial Chamber should be aware
of the absence of any contributive capacity of Mr Abd-Al-Rahman for the purpose of reparations.
Since 18 July 2020, the Defence has repeatedly and consistently made the point that Mr Abd-Al-
Rahman is a person of extremely humble condition with no financial means whatsoever.** At the
request of the Trial Chamber, the Prosecution stated in January 2026 that “it is not in possession
of any additional information regarding Mr Abd-Al-Rahman’s current financial situations”>*
Mr Abd-Al-Rahman remains of course willing to cooperate with the ongoing monitoring of his
financial situation by the Court under Regulation 117 of the RoC.

31.  Mr Abd-Al-Rahman’s indigency should be no bar to the right of victims to reparations
under Article 75 of the Statute. The drafters of the Rome Statute anticipated that situation by
specifying in Article 75(2) that “[w]here appropriate, the Court may order that the award for
reparations be made through the Trust Fund provided for in Article 79.” Denying reparations to
victims on the sole ground of Mr Abd-Al-Rahman’s financial incapacity to contribute thereto
would, in most cases before the Court including this one, deprive the reparation scheme enshrined
in Article 75 of the Statute of any effectiveness. It would also amount to operating an adverse
distinction among victims on the ground of the wealth of the person found guilty of the crimes
committed against them, in breach of Article 21(3) of the Rome Statute. The Defence therefore
submits that Mr Abd-Al-Rahman’s incapacity to contribute financially to reparations bears no
relevance on (i) his liability and (i1) the right of victims to receive reparations for their harm

through the TFV, subject to any future change in Mr Abd-Al-Rahman’s contributing capacity.

(VI) SUBMISSIONS ON ITEM (x)

33 Request and Observations on Reparations Pursuant to Article 75(1), para. 4; T-165, pp. 75-78.
34 E-mail from the Prosecution to the Trial Chamber and the Parties and Participants, 12 January 2026, 15h12.
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32. As announced in the introduction to these observations, the Defence takes advantage of
the opportunity offered to it to address the Trial Chamber on “any additional information relevant
to reparations™ to request it, pursuant to Article 75(1) of the Statute, to adopt, in complement
to the existing principles of reparations developed, so far, by the Court in previous cases, the
following two additional principles of reparations with respect to: (a) the recognition of the
existence of an individual right of victims of international crimes to reparations in Customary
International Law, that is not conditioned by the identification, prosecution, conviction or
capacity of the offender to contribute to these (“the First Proposed Principle”); and (b) the
existence of a positive obligation of Sudan to contribute to these reparations in favour of victims
in the present case, notwithstanding the reparations provided by and/or through the TFV (“the
Second Proposed Principle”). The Defence will first address the applicable law on the basis of

which the two Proposed Principles rely, prior to addressing these in the same order.

A - Applicable Law

33.  Article 75(1) of the Statute provides that “the Court shall establish principles relating to
reparations to, or in respect of, victims, including restitution, compensation and rehabilitation.”
34. The Trial Chamber is the competent and appropriate authority to state the principles of
reparations. Its competence and authority stems from the plain wording of Article 75(1) of the
Statute and from the unanimous ruling issued by the Appeals Chamber in this case proceedings
OA4 (“Appeals Chamber OA4 Ruling”) at paragraph 16, summarising the Separate Opinion of
Honourable Judge Ibafiez Carranza on the matter: “While a pre-trial chamber can address issues
relating to victim participation and protection, among others, and preliminary issues related to
reparations such as screening of victims, cooperation, seizures, and so forth [this is the Majority
Opinion of the Appeals Chamber stated at paragraph 15], what it cannot do is settle principles
that entail concrete aspects of the reparations itself or its implementation. The latter are the
domain of trial chambers.”®" The Appeals Chamber thus unanimously held that the Trial
Chamber was competent to exercise the power of the Court to state the principles of reparations

under Article 75(1), thereby confirming its earlier ruling that the principles of reparations “while

35 Order for Submissions on Reparations, para. 6(a)(x).

36 Lubanga, AC Principles on Reparations; Katanga, Reparations Order, paras 29-34; Al Mahdi, Reparations Order,
paras 23-50; Ntaganda, Reparations Order, paras 30-103; Ongwen, Reparations Order, paras 56-87; Al Hassan,
Reparations Order, paras 21-25.

37 Appeals Chamber OA4 Ruling, para. 16.
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formulated in light of the circumstances of a specific case, can nonetheless be applied, adapted,
expanded upon, or added to by future Trial Chambers”.>

35.  Still pursuant to Article 75(1) of the Statute, the Trial Chamber can state the principles of
reparations proprio motu or upon request. In the present case, the Trial Chamber is asked to adopt
the two Proposed Principles upon request from the Defence.

36. Article 75(2) further provides that “the Court may make an order directly against a
convicted person specifying appropriate reparations to, or in respect of, victims, including
restitution, compensation and rehabilitation. Where appropriate, the Court may order that the
award for reparations be made through the Trust Fund provided for in Article 79.”

37. Under Article 21(1)(b) of the Statute, “applicable treaties and the principles and rules of
international law, including the established principles of the international law of armed
conflicts” form part of the applicable law before the Court.

38. Under Article 21(3) of the Statute, “the application and interpretation of [the applicable
law before the Court] must be consistent with internationally recognized human rights”. This
provision applies to the interpretation of Articles 75(1) and (2).

39.  Beyond these provisions of the Statute, the Defence will briefly expose some key
provisions of (1) treaty law and (ii) UN Declarations on the Rights of Victims before turning to a

demonstration of the (iii) customary international law nature of its two Proposed Principles.
(i) Treaty Law

40. The right of victims to reparations predates the drafting of Article 75 of the Statute in
1998. It has its origins in general International Law, in particular International Humanitarian Law
(“IHL™), or “the law of armed conflicts” as referred to in Article 21(1)(b) of the Statute. The
consolidation of the right of victims to reparations has been gradual, moving progressively from
the affirmation of the traditional principle of State responsibility in Public International Law to
that of the right of individual victims to reparations for harm suffered as a result of the
commission of international crimes. The Defence briefly outlines the main stages of this
consolidation, without claiming to be exhaustive, in order to determine what “the applicable
treaties and principles and rules of international law, including established principles of
international law of armed conflict” and “internationally recognised human rights” provide to

guide the interpretation of Article 75(1) and (2) of the Statute.

38 Lubanga, AC Principles on Reparations, para. 5.
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41. As early as 1907, Article 3 of the Hague Convention (IV) respecting the Laws and
Customs of War on Land stated: “A belligerent party which violates the provisions of the said
Regulations [respecting the laws and customs of war on land and annexed to the Convention]
shall, if the case demands, be liable to pay compensation. It shall be responsible for all acts
committed by persons forming part of its armed forces.”>’

42. Articles 51,52, 131 and 148 of the 1949 Geneva Conventions I to I'V respectively provide
as follows: “No High Contracting Party shall be allowed to absolve itself or any other High
Contracting Party of any liability incurred by itself or by another High Contracting Party in
respect of breaches referred to in the preceding Article [relating to grave breaches of the Geneva
Conventions].”*

43.  The 1977 Additional Protocol (I) to the Geneva Conventions of 12 August 1949 relating
to the Protection of Victims of International Armed Conflicts provides, in its Article 91, a
provision equivalent to Article 3 of the Hague Convention (IV) of 1907 above.*!

44, The Defence is fully aware that these three instruments merely codify the usual grounds
for compensation between States under Public International Law and are related to International
Armed Conflicts, as opposed to to non-international conflicts. Their consideration is nevertheless
relevant to the assessment of the progressive development of the right to reparations for
individual victims of armed conflicts.

45.  In the field of International Human Rights, the International Covenant on Civil and
Political Rights of 19 December 1966 (“ICCPR”) is much more specific regarding the right of
victims of violations to compensation. In Article 2(3), it states: “Each State Party to the present
Covenant undertakes: (a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwithstanding that the violation has
been committed by persons acting in an official capacity, (b) To ensure that any person claiming
such a remedy shall have his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by the legal system of
the State, and to develop the possibilities of judicial remedy; (c) To ensure that the competent

authorities shall enforce such remedies when granted.”**

39 Hague Convention (IV), art. 3.

40 Geneva Convention I, art. 51; Geneva Convention II, art. 52; Geneva Convention I11, art. 131; Geneva Convention
IV, art. 148. Sudan has ratified the four 1949 Geneva Conventions on 23 September 1957.

41 Protocol I, 8 June 1977, art. 91. Sudan has ratified Additional Protocol I on 7 March 2006. The Defence submits
that the fact that Protocol I entered into force for Sudan in 2006 is no bar to the application of the principle of
reparations to victims under its Article 91 to eligible victims of 2003-2004, insofar as reparations fall outside the
scope of Articles 22-24 of the Statute.

42 International Covenant on Civil and Political Rights, art. 2(3). Sudan ratified the ICCPR in 1986.

No. ICC-02/05-01/20 14/50 22 May 2026


https://www.legal-tools.org/doc/fa0161/pdf/
https://www.legal-tools.org/doc/baf8e7/pdf
https://www.legal-tools.org/doc/0d0216/pdf
https://www.legal-tools.org/doc/365095/pdf
https://www.legal-tools.org/doc/d5e260/pdf
https://www.legal-tools.org/doc/d5e260/pdf
https://ihl-databases.icrc.org/en/ihl-treaties/treaties-and-states-parties
https://www.legal-tools.org/doc/d9328a/pdf
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/state-parties?activeTab=default
https://www.ohchr.org/sites/default/files/ccpr.pdf
https://indicators.ohchr.org/

|CC-02/05-01/20-1338-Red 22-05-2026 15/50

46. The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment of 10 December 1984 (“Convention against Torture”) provides in Article 14(1):
“Each State Party shall ensure in its legal system that the victim of an act of torture obtains
redress and has an enforceable right to fair and adequate compensation, including the means
for as full rehabilitation as possible. In the event of the death of the victim as a result of an act
of torture, his dependants shall be entitled to compensation.”®

47.  Atrticle 5(5) of the 1950 European Convention for the Protection of Human Rights and
Fundamental Freedoms (“ECHR”) provides that: “everyone who has been the victim of arrest or
detention in contravention of the provisions of this article shall have an enforceable right to
compensation.” Its Article 41 further provides: “If the Court finds that there has been a violation
of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”**

48. The American Convention on Human Rights (“American HR Convention™) is
particularly protective of victims’ right to compensation, which it accompanies with an expedited
procedure. Article 63 provides as follows: “I. If the Court finds that there has been a violation
of a right or freedom protected by this Convention, the Court shall rule that the injured party be
ensured the enjoyment of his right or freedom that was violated. It shall also rule, if appropriate,
that the consequences of the measure or situation that constituted the breach of such right or
freedom be remedied and that fair compensation be paid to the injured party. 2. In cases of
extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the
Court shall adopt such provisional measures as it deems pertinent in matters it has under
consideration. With respect to a case not yet submitted to the Court, it may act at the request of
the Commission.”*

49. The Protocol to the African Charter on Human and Peoples’ Rights on the Establishment
of an African Court on Human and Peoples' Rights (“Protocol to the African HR Convention™)
provides for a mechanism equivalent to that of the Inter-American Court in Article 27: “1. If the

Court finds that there has been violation of a human or peoples’ right, it shall make appropriate

orders to remedy the violation, including the payment of fair compensation or reparation. 2. In

43 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, art. 14(1). Sudan
ratified the Convention against Torture in 2021. The Defence submits that the fact that the Convention against

Torture entered into force for Sudan in 2021 is no bar to the application of the principle of reparations to victims
under its 14(1) to eligible victims of 2003-2004, insofar as reparations fall outside the scope of Articles 22-24 of the
Statute.

4 European Convention on Human Rights, art. 5(5), 41.

4 American Convention on Human Rights, art. 63. Sudan is not a State Party to the American Convention.
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cases of extreme gravity and urgency, and when necessary to avoid irreparable harm to persons,
the Court shall adopt such provisional measures as it deems necessary.”*

50.  Article 2 of the European Convention on the Compensation of Victims of Violent Crimes
of 24 November 1983 (“1983 European Convention”) for the first time operated a reversal of
priority from the convicted person to the State in terms of the burden of compensation for victims:
under that provision, the State contributes to the compensation of victims whenever
“compensation is not fully available from other sources” and “even if the offender cannot be

prosecuted or punished”.*’ The same reversal has since been followed in subsequent declarations

on the rights of victims adopted by the United Nations, starting with the 1985 Declaration.

(ii) UN Declarations on the Rights of Victims

51. The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
adopted by Resolution 40/34 of the United Nations General Assembly on 29 November 1985
(the “1985 Declaration”) enshrines in sections 12 and 13 the principle of State substitution to
guarantee compensation for victims: “Compensation - /2. When compensation is not fully
available from the offender or other sources, States should endeavour to provide financial
compensation to: (a) Victims who have sustained significant bodily injury or impairment of
physical or mental health as a result of serious crimes, (b) The family, in particular dependants
of persons who have died or become physically or mentally incapacitated as a result of such
victimization. 13. The establishment, strengthening and expansion of national funds for
compensation to victims should be encouraged. Where appropriate, other funds may also be
established for this purpose, including in those cases where the State of which the victim is a
national is not in a position to compensate the victim for the harm.”.** Although the 1985
Declaration is not binding, it has played an important role in the gradual establishment of victims’
right to reparation. The reversal of the burden of reparations from the convicted person to the
State through available compensation schemes already operating in the 1983 European
Convention is repeated in the 1985 Declaration.

52. The United Nations Guidelines on Justice in Matters involving Child Victims and
Witnesses of Crime (“Guidelines on Child Victims”) also extend the right to reparation for child

victims from “compensation ordered by the criminal court against the offender” to “assistance

46 ACHPR Court Protocol, art. 27. Sudan has signed the Protocol on 9 June 1998, but did not ratify it.

47 BEuropean Convention on the Compensation of Victims of Violent Crimes, art. 2. Sudan is not a State Party to the
convention.

48 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, sect. 12-13.
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from state-administered victim compensation programs and [the] payment of damages ordered
by a civil court.”® The United Nations Office on Drugs and Crime and UNICEF recommend,
with a view to implementing the Guidelines on Child Victims, the development of “State
compensation schemes for those children who cannot obtain restitution from their offenders.
These schemes may be financed, for example, through subrogation procedures to get the
compensation reimbursed, in full or in part, by the offender(s) or other responsible bodies,
through public funding, confiscation of the perpetrator’s assets, fines or other sources, such as
a tax imposed on insurance contracts”.>°

53. “Chapter IX — Reparation for the harm suffered” of the Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law, adopted on 16 December
2005 by Resolution 60/147 of the United Nations General Assembly, also known as the
Bassiouni-Van Boven Principles in honor of the two special rapporteurs who drafted them
(“Bassiouni-Van Boven Principles”)’! confirms the reversal of the traditional priority given to
reparation by the convicted person in favor of the new priority given to reparations provided by
the State already operating in the 1983 European Convention, in the 1985 Declaration and in the
Guidelines on Child Victims. The principle of this reversal is complemented and strengthened
by the possibility for the State to take recourse action against the criminal in the event of
conviction: “In accordance with its domestic laws and international legal obligations, a State
shall provide reparation to victims for acts or omissions which can be attributed to the State and
constitute gross violations of international human rights law or serious violations of
international humanitarian law. In cases where a person, a legal person, or other entity is found
liable for reparation to a victim, such party should provide reparation to the victim or
compensate the State if the State has already provided reparation to the victim.”>* The Bassiouni-
Van Boven Principles also encourage States to “establish national programmes for reparation
and other assistance to victims in the event that the parties liable for the harm suffered are unable

or unwilling to meet their obligations.”* The forms of reparation provided for include restitution,

compensation, rehabilitation, satisfaction, and guarantees of non-repetition.>* The Bassiouni-Van

4 UN Economic and Social Council, Guidelines on Justice in Matters involving Child Victims and Witnesses of
Crime, sect. 35-37.

30 C. Laucci, Handbook for Professionals and Policymakers on Justice in Matters Involving Child Victims and
Witnesses of Crime, UNODC/UNICEEF, p. 99.

31 Bassiouni-Van Boven Principles.

2 Bassiouni-Van Boven Principles, sect. 15.

33 Bassiouni-Van Boven Principles, sect. 16.

>4 Bassiouni-Van Boven Principles, sect. 19-23.
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Boven Principles are extensively relied upon in the ICC’s elaboration of its Principles on

Reparations under Article 75(1) of the Statute.>

(iii) Customary International Law

54. In 2006, the International Committee of the Red Cross (“ICRC”) established Rule 150 of
Customary International Humanitarian Law, which states that “A State responsible for violations
of International Humanitarian Law is required to make full reparation for the loss or injury
caused” (“CIHL Rule 150).°° CIHL Rule 150 applies equally in situations of international and
non-international armed conflict. The authority of the ICRC to identify the existing rules of
Customary International Humanitarian Law is based on the specific mandate given to it by the
26" International Conference of the Red Cross and Red Crescent in 1995°7 and stems from its
statutory role as default substitute to protecting powers in charge of the authentic interpretation
of the 1949 Geneva Conventions pursuant to Common Articles 10-11 of Geneva Conventions I-
I and 11-12 of Geneva Convention IV

55.  The inclusion of CIHL Rule 150 in the ICRC Report authoritatively consecrated the
existence of a principle of reparation for victims of IHL violations in Customary International
Law. This conclusion was the outcome of a comprehensive study of the domestic practice of
States from around the world and of authorities demonstrating the existence of a corresponding
opinio juris. Any attempt to reproduce this study in the limited number of pages allowed is
beyond the scope of these observations. The Defence incorporates by reference the entirety of
the relevant sources relied upon by the ICRC at pages 3530 to 3610 of its Report.*

56.  For the purpose of the present observations, the Defence has selected a number of sources
specifically endowing individual victims with a positive right to reparations: these include (a)
treaties and other international instruments, (b) national practice, (c) the practice of international
organisations and conferences, and (d) the practice of international judicial and quasi-judicial

bodies.

35 Lubanga, AC Principles on Reparations, paras 13-16, 35, 37, 39, 41-44.

6 CIHL - Vol. I: Rules, Rule 150. See also CIHL - Vol. II: Practice - Part 2, pp. 3530-3610.

ST ICRC, Resolution I, June 1995, Recommendation I1: “the ICRC be invited to prepare with the assistance of experts
in IHL representing various geographical regions and different legal systems, and in consultation with experts from
governments and international organisations, a report on customary rules of IHL applicable in international and
non-international_armed conflicts, and to circulate the report to States and competent international bodies.”
(emphasis added).

38 Geneva Convention I, art. 10-11; Geneva Convention II, art. 10-11; Geneva Convention III, art. 10-11; Geneva
Convention IV, art. 11-12.

3 CIHL - Vol. II: Practice - Part 2, pp. 3530-3610.
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57. The Defence’s experience throughout the proceedings in the present case has bitterly
shown that an excessive demonstration of legal knowledge, especially on this very issue of
reparations, may be misperceived as over-academic or pedantic. The Defence hereby prays the
readers, in the first place the Trial Chamber, the Prosecution and the LR Vs, to exclude any such
perception and read the Defence’s observations, below, as nothing more than a humble, laborious
attempt to demonstrate the customary international law nature of its two Proposed Principles.
58.  Under Article 38(1)(b) of the Statute of the International Court of Justice (“ICJ”),
international custom is defined as “evidence of a general practice accepted as law”.*® The
demonstration that the right of victims to reparations forms part of Customary International Law
thus needs to rely on a general practice and its acceptance as corresponding to the law, i.e. opinio
Jjuris. The practice should ideally be both at the national and international levels; it does not need
to be perfect, but shall be sufficiently “constant and uniform”.%! What matters is that such practice
is followed by States out of a belief that they have an obligation to follow it: “Not only must the
acts concerned amount to a settled practice, but they must also be such, or be carried out in such
a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a
rule of law requiring it. The need for such a belief, i.e., the existence of a subjective element, is
implicit in the very notion of the opinio juris sive necessitatis. The States concerned must
therefore feel that they are conforming to what amounts to a legal obligation.”®?

59. The Defence thus has no choice but to demonstrate a consistent practice accepted as law
(opinio juris),®® i.e. the emergence of customary rules establishing (i) a positive right of
individual victims to reparations for serious violations of IHL and gross violations of Human
Rights and (i) a corresponding positive obligation of the State responsible for these violations to
provide reparations. The Defence invites the Trial Chamber to consider these for that very
purpose and forgive the lengthiness and detail of its submissions on these issues.

(a) Peace Settlement Treaties and other international instruments

60.  Relevant peace settlement treaty provisions supporting the emergence of customary rules
establishing (1) a positive right of individual victims to reparations for serious violations of IHL
and gross violations of Human Rights and (i1) a corresponding positive obligation of the State

responsible for these violations to provide reparations are presented in chronological order.

60 Statute of the International Court of Justice, art. 38(1)(b).

81 1CJ, Asylum Case, Judgment, p. 14.

92 1CJ, North Sea Continental Shelf Cases, Judgment, para. 77.
63 Statute of the International Court of Justice, art. 38(1)(b).
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61. Article 8 of the 1946 Paris Agreement on Reparation from Germany designed a scheme
for the allocation of a reparation share to non-repatriable victims of German action considered as
“true victims of Nazi persecution”, as well as their families and dependents.®

62. The 1951 Peace Treaty for Japan provided the transfer of Japanese funds to the ICRC
“for the benefit of former prisoners of war and their families on such basis as it may determine
equitable.”®

63. Article 1(1) to Chapter Four of the 1952 Convention on the Settlement of Matters Arising
out of the War provided as follows: “The Federal Republic acknowledges the obligation to assure
in accordance with the provisions of paragraphs 2 and 3 of this Chapter adequate compensation
to persons persecuted for their political convictions, race, faith or ideology, who thereby have
suffered damage to life, limb, health, liberty, property, their possessions or economic prospects
(excluding identifiable property subject to restitution). Furthermore, persons persecuted by
reason of nationality, in disregard of human rights, who are now political refugees and no longer
enjoy the protection of their former home country shall receive adequate compensation where
permanent injury has been inflicted on their health.”*® Similarly, Article 4(1) of Chapter Five to
the same Convention provided for compensation of victims whenever they right to have their
properties restituted could no longer be complied with as a result of these having been utilised,
consumed, destroyed, stolen or otherwise disposed of.%’

64. Protocol I to the Agreement of 10 September 1952 between Israel and Germany provides
the direct payment of compensation “to persons who suffered losses as officials or employees of
Jewish communities or public institutions within the boundaries of the German Reich as of
December 31, 1937, to “[plersons who were persecuted because of their political convictions,
race, faith or ideology” and to “[plersons who were persecuted for their political convictions,
race, faith or ideology during the National-Socialist regime of terror and who are at present
stateless or political refugees and who were deprived of liberty by National-Socialist terror
acts” %

65. Article 26(1) of the 1955 of the Austrian State Treaty re-establishing the State of Austria
after its annexing by Nazi Germany in 1938 (Anschluf3) provides: “in all cases where property,

legal rights or interests in Austria have since 13th March, 1938, been subject of forced transfer

or measures of sequestration, confiscation or control on account of the racial origin or religion

64 1946 Paris Agreement on Reparation from Germany, art. 8.

%5 Treaty of Peace with Japan, art. 16.

% Convention No. 4762, art. 1(1), p. 262.

7 Convention No. 4762, art. 4(1), p. 271.

%8 Protocol I to the Agreement between Israel and Germany, art. I: Compensation, paras 9, 12 and 14 (pp. 274-276).
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of the owner, the said property shall be returned and the said legal rights and interests shall be
restored together with their accessories. Where return or restoration is impossible,
compensation shall be granted for losses incurred by reason of such measures to the same extent
as is, or may be, given to Austrian nationals generally in respect of war damage.”®® Part IV
(“Claims arising out of the War”, art. 21-24) and Part V (“Property, Rights and Interests”, art.
25-28) of the same treaty provide for detailed and comprehensive settlement of all property
claims.

66.  Article 1(1) of Annex 7 to the General Framework Agreement for Peace in Bosnia and
Herzegovina of 21 November 1995 (the Dayton Accords) on Refugees and Displaced Persons
provides that all refugees and displaced persons shall “have the right freely to return to their
homes of origin. They shall have the right to have restored to them property of which they were
deprived in the course of hostilities since 1991 and to be compensated for any property that
cannot be restored to them.”’® The Agreement established a Commission in charge of
compensating victims: “Any person requesting the return of property who is found by the
Commission to be the lawful owner of that property shall be awarded its return. Any person
requesting compensation in lieu of return who is found by the Commission to be the lawful owner
of that property shall be awarded just compensation as determined by the Commission.””!
Compensation awards consisted of “a monetary grant or a compensation bond for the future
purchase of real property.”’

67. The OAU Framework Agreement on Eritrea and Ethiopia of 1998 provided the creation
of a neutral Claims Commission competent to determine, through binding arbitration, claims for
loss, damages or injury by, inter alia, nationals, including both natural and legal persons, that are
related to the armed conflict and result from violations of IHL, including the 1949 Geneva
Conventions and other violations of international law.”?

68. The 1998 Comprehensive Agreement on Respect of Human Rights and IHL in The

Philippines provides that victims and their families have a right to receive adequate compensation

or indemnification, restitution and rehabilitation.’*

% State Treaty for the Re-establishment of an Independent and Democratic Austria, art. 26(1) (p. 279).
70 Annex 7: Agreement on Refugees and Displaced Persons, General Framework Agreement for Peace in Bosnia

and Herzegovina, 21 November 1995, art. I(1).

71 Annex 7: Agreement on Refugees and Displaced Persons, General Framework Agreement for Peace in Bosnia
and Herzegovina, 21 November 1995, art. XII(2).

72 Annex 7: Agreement on Refugees and Displaced Persons, General Framework Agreement for Peace in Bosnia
and Herzegovina, 21 November 1995, art. XII(6).

73 Organisation of African Unity, Agreement Between the Government of the Federal Democratic Republic of
Ethiopia And the Government of the State of Eritrea, 18 June 2000, art. 5.

741998 Comprehensive Agreement on Respect of Human Rights and IHL in The Philippines, Part III, art. 2(3).
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69. In 2020, the GoS signed the Juba Peace Agreement with the various warring parties in

Sudan. The Darfur section of the Juba Peace Agreement included Chapter 4 providing a

1.75

Compensation and Reparations Protocol.”” That Protocol relied on a number of principles, that

include the following:

1. Victims of the conflict in Darfur shall have the right to have unimpeded access
to effective justice and redress mechanisms, including the right to an adequate,
effective, and prompt remedy or reparation for damages arising from the conflict
in Darfur and for violations of international human rights law and international
humanitarian law.
2. Victims of the conflict in Darfur shall have the right to reparations in the form
of compensation, restitution, rehabilitation, and/or satisfaction, and
commemoration.
3. All individuals and communities in Darfur who suffered direct or indirect
damage as a result of the conflict in Darfur or other grave human rights violations
during the conflict in Darfur shall have a right to reparations.
[...]
11.1. All victims of the conflict in Darfur shall have an equal right to seek
compensation for the losses and damages suffered by them or their families as a
result of the Darfur conflict or of other arbitrary or illegal actions that occurred
during the conflict in Darfur.
11.2. Reparations shall include, but not be limited to, the right to seek
compensation for lost property, lost livelihood, death in the family, personal
injury, and other trauma or damages, whether psychological or physical,
resulting from the conflict in Darfur.
11.3. Individuals shall have the right to seek restoration of property or
compensation for their lost or seized property resulting from the conflict in
Darfur.
[...]
11.6. Individuals and communities have the right to restitution of lands lost
resulting from the conflict in Darfur.
11.8. All persons affected by the conflict in Darfur have the right to have restored
to them any housing, land, and/or property of which they were arbitrarily or
unlawfully deprived, or to be compensated adequately for the loss of their
housing, land, and/or property, in accordance with international principles, the
Peace Agreement provisions and traditional norms. Accordingly:
11.8.1. Assets and property confiscated and looted from individuals,
institutions and communities in Darfur shall be returned or restituted to their
rightful owners, and in cases where the return of such property is impossible,
a just compensation shall be provided.
11.8.2. Displaced persons and refugees who were displaced because of the
conflict in Darfur shall enjoy this right whether they choose to return to their
places of origin or not.
[...]
12.1. The Parties agree to establish the Compensation and Reparations Fund in
Darfur within 90 (ninety days) of the date of signing this Agreement to receive
and address compensation and reparation decisions issued by relevant bodies.

75 Juba Agreement for Peace in Sudan, Title 2, Chapter 4, pp. 33-35.
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(b) National Practices

70.  The Defence focuses on practices creating a positive right for individual victims to
reparations, irrespective of the identification, arrest, prosecution, conviction and/or capacity of
the offender(s) to contribute to the reparations. National practices are reviewed in alphabetical
order.

71.  In Argentina, a reparations programme for victims of human rights violations was
established. This programme includes a component relating to monetary reparations. Laws No.
24.043,76 24.411,77 25.192,7 and 25.9147° provide for a system of financial compensation for
victims and their beneficiaries, independent of criminal proceedings concerning the crimes that
caused their harm, and brought before an administrative authority subject to judicial review by a
court distinct from the one that would have had jurisdiction over any potential criminal
proceedings. According to legal scholarship, 22,234 claims for reparations were submitted under
Law No. 24.043, of which 9,776 resulted in the granting of reparations; 10,123 claims were
submitted under Law No. 24.411, of which 7,781 were successful; 31 claims were submitted
under Law No. 25.192, of which 25 were successful; and 1,618 claims were submitted under
Law No. 25.914, of which 619 were successful.®’ Individual responsibility of the perpetrators of
the crimes is also contemplated within the Argentinian program, but in the context of non-
monetary reparations and in response to Report 28/92 of the Inter-American Commission on
Human Rights of 2 October 1992,3! which declared that Laws No. 23.492% and 23.521,% which
had put an end to criminal prosecutions against perpetrators of crimes committed during the
dictatorship, violated the American Convention on Human Rights. Criminal proceedings against
the perpetrators of the violations therefore remain separate and have no effect on the reparations

procedure benefiting victims.

76 Argentina, Ley no. 24.043 Beneficios a las personas que hubieran sido puestas a disposicion del P.E.N. durante
la vigencia del estadio de sitio, o siendo civiles hubiesen sufrido detencion en virtud de actos emanados de tribunales
militares, 23 December 1991.

77 Argentina, Ley no. 24.411 Beneficios que tendrdn a percibir por medio de sus causahabientes, personas que se
encuentren en tal situacion, 28 December 1994, (English version not available).

78 Argentina, Ley no. 25.192 Beneficio destinado a los causahabientes de las personas que fallacieron entre el 9 y
el 12 de junio de 1956, con motivo de la represion del levantamiento civico militar de esas jornadas o de su
disidencia politicia, 24 November 1999, (English version not available).

7 Argentina, Ley no. 25.914 Indemnizacion para nifios y nifias nacidos en cautiverio, 25 August 2004, (English
version not available).

8 A. Gualde, N. Luterstein, The Argentinian Réparations Programme for Grave Violations of Human Rights
Perpetrated during the Last Military Dictatorship (1976-1983), in C. Ferstman, M. Goetz, A. Stephens (Eds.),
Reparations for Victims of Genocide, War crimes and Crimes against Humanity, Brill, 2009, pp. 415-434.

81 JAComHR, Report no. 28/92.

82 Argentina, Ley no. 23.492 Ley de Punto Final, 24 December 1986.

8 Argentina, Ley no. 23.521 Ley de Obediencia Debida, 8 June 1987, (English version not available).
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72. In Australia, compensation programs for victims of violent crime are state- or territory-
based. Each of Australia’s six states and one territory administers its own programme in
accordance with its own statutes. Claims must be lodged within 2 to 3 years from the date of the
crime. There is no condition of identification, arrest, prosecution or conviction of the
perpetrators. The programmes provide compensation according to a schedule of injuries that
specifies the compensation amount for a particular injury. Compensation is paid by the State.3*
73.  Austria has a government programme that provides financial assistance for nationals of
the European Economic Area who are victims of crime. In addition, the Weisser Ring, an
independent non-profit organisation, provides assistance and compensation to victims of crime,
including foreign citizens. Victims should report crimes to the relevant Austrian social services
office (Bundessozialamt). An application must be filed within 2 years, with no precondition of
identification, arrest, prosecution or conviction of the offenders. The programme is
administered/implemented by the Austrian social services offices (Bundessozialdmter). The
Ministry for Social Affairs acts as a technical supervisory body (Bundesministerium fiir Sozial
Sicherheit und Generationen).% With respect to Nazi crimes, the Austrian National Fund Law of
1995 established a specific compensation scheme for victims “who were persecuted by the
National Socialist regime political grounds, grounds of origin, religion, nationality, sexual
orientation, on grounds of a physical or mental handicap or on grounds the basis of accusations
of so called asociality, or who in other way fell victim to typically National Socialist injustice or
left the country to escape such persecution”.3®

74.  In Belgium, the Law of 1 August 1985 containing fiscal and other measures®’ establishes
a Special Fund for Assistance to Victims of Intentional Acts of Violence and to Occasional
Rescuers (Art. 28). This Special Fund is financed through a mandatory contribution of €25 levied
on all persons sentenced to principal criminal or correctional penalties, as well as through an
increase in fines for violations of road traffic legislation (Art. 29). Reparations are granted by
judicial decision of a Special Commission (Art. 30), subject to review b