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SUBMISSIONS

1. The Defence for Mr Alfred Rombhot Yekatom (‘Defence’) hereby respectfully
requests that Trial Chamber V partially reconsider its ‘Decision on the Yekatom

Defence Request for a Limited Inspection of Material” (‘Decision”).!

2. Specifically, the Defence seeks reconsideration of the Chamber’s decision to
instruct the Victim and Witnesses Unit ("VWU’) to return to Common Legal
Representative of the Former Child Soldiers ("CLR1") witnesses V45-0001 and
V45-0002 their mobile phones, initially provided to VWU for the purposes of its
threat and risk assessment following the protection referrals of these witnesses

(‘Phones’).

3. As the Chamber is aware, VWU found ‘several indications” on the phone of
CAR-V45-P-0001 suggesting that he had testified under a false identity;
[REDACTED].3

4. The Chamber is also aware of the evidence indicating that both V45-0001 and
V45-0002 are co-conspirators in a systematic witness interference and evidence
fabrication scheme, in which scheme P-2638 and former Prosecution and
Registry intermediary [REDACTED] (P-2580) have played central roles;* and
further, of the evidence that the respective misconduct of P-2580 and V45-P-

0002 in the context of these proceedings is intertwined.®

5. The Chamber is also aware that the Prosecution has [REDACTED].®

11CC-01/14-01/18-2496-Conf.

2 See, 1CC-01/14-01/18-2290-Conf, paras 9-11.

3 1bid, paras 11-13.

4 As set out in 1CC-01/14-01/18-2240-Conf; see especially therein, paras 10-11, 25-26.

5 See e.g., ICC-01/14-01/18-2406-Conf, paras 14-17.

¢ See, Email from Prosecution of 30 November 2023 at 14:50, and Email from Trial Chamber V of 29 April 2023
at 16:31.
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6. In the circumstances, returning the Phones to V45-0001 and V45-0002 would
result in the irreversible loss and/or destruction of critical forensic evidence of
potential criminal conduct, including conduct falling within the Court’s
jurisdiction pursuant to article 70, engaged in by P-2580, P-2638, V45-0001 and
V45-0002.

7. [REDACTED)]. In this regard, the Defence notes that the Chamber has recently
‘tiercely’ condemned potential article 70 conduct and expressly encouraged the
Prosecution ‘to assess, and where relevant, investigate the allegations raised by
the Defence’,” which would include the misconduct of P-2580, P-2638, V45-0001
and V45-0002.8

8. The Defence further notes that [REDACTED].? It would thus be prudent to
ensure that evidence of potential criminal conduct currently in the possession

of the Court, is not lost and destroyed, [REDACTED].

9. Further, the loss and destruction of evidence of the systematic witness
interference and evidence fabrication scheme within the context of on-going
proceedings would inherently affect Mr Yekatom’'s fair trial rights, given that
this scheme underpins a substantial part of the evidence and witnesses being

brought against him. [REDACTED]."

10.  Given the above, the Defence thus respectfully submits that in order to prevent
an injustice,!! it is necessary that the Chamber partially reconsider its Decision,

and to order VWU to retain possession of the Phones [REDACTED]. In this

71CC-01/14-01/18-2460-Conf, para. 57. See also, para. 36 ([REDACTED])

8 As set out in the Defence’s Request for the Exclusion of Fabricated Evidence; see, ICC-01/14-01/18-2240-Conf.
® See Rome Statute, [REDACTED].

10 Whilst the CLRV raised its request for the return of the Phones in a response, the Defence did not seek leave
to reply at the juncture in light of the fact that it did not oppose the return of the Phones to V45-0001 and V45-
0002 following inspection as requested; see 1CC-01/14-01/18-2406-Conf.

11 See, 1CC-01/14-01/18-2182, para. 8.
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regard, the Defence recalls the Prosecution’s primary obligations as set out in

Rule 165 and its continuing supervisory role to this effect.!?

11.  The Chamber is empowered to order that VWU retain possession of the Phones.
Under article 64(2) and (6), the Chamber has the overarching duty to ensure a
fair trial and is empowered to issue rulings on ‘any relevant matters’ to that
end. The sought orders, necessary to ensure that forensic proof of a widespread
evidence fabrication scheme is not turned over to (and subsequently destroyed
by) individuals who are themselves implicated in that scheme, would thus fall
squarely within the Chamber’s remit. The Chamber’s role as envisaged in rule
165(1), with regard to the communication of information on which an article 70
prosecution may be initiated and/or conducted, can also be understood to

underpin the sought reconsideration and order.

12.  This request is filed urgently, given the irreversible effect of implementing the

Decision for which partial reconsideration is sought.

13.  This request is filed confidentially, on the basis of the classification of the

Decision.

RELIEF SOUGHT

14.  Inlight of the above, the Defence respectfully requests that Trial Chamber V:
PARTIALLY RECONSIDER the Decision; and,

ORDER VWU to retain possession of the Phones [REDACTED].

RESPECTFULLY SUBMITTED ON THIS 28* DAY OF MAY 2024

12 See also [REDACTED].
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Me Mylene Dimitri
Lead Counsel for Mr. Yekatom

The Hague, the Netherlands
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