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SUBMISSIONS

1. On19July 2022, the Appeals Chamber reversed Pre-Trial Chamber II’s decision ordering
the Registry to revoke its appointment of Mr Nicholas Kaufiman as Mr Mokom’s counsel.! The
Appeals Chamber, by majority, remanded the matter to the Pre-Trial Chamber, directing it to
issue a new decision based upon all available information, setting out precise and detailed
reasons as to whether there is an impediment to representation or a conflict of interest under
articles 12 and 16 of the Code of Professional Conduct for counsel to Mr Kaufman’s
representation of Mr Mokom that cannot be remedied.? On 19 August 2022, the Pre-Trial
Chamber issued a new decision, finding that there remained an impediment to representation
or a conflict of interest under articles 12 and 16 of the Code in relation to Mr Kaufman’s
representation of Mr Mokom and setting out its reasons.® The Pre-Trial Chamber also proprio
motu granted leave to appeal on one issue.* Mr Mokom and the Prosecution filed their

submissions in the appeal.®

2. On 27 September 2022, the Appeals Chamber found unanimously that the appeal was
inadmissible (since leave had been improperly granted) and dismissed it.> Nonetheless, the
Appeals Chamber found that the Parties could seek leave to appeal, with time running from
when its decision was notified.” Two days later, Mr Mokom sought leave to appeal, advancing
the same issue the Pre-Trial Chamber had previously certified.® The Pre-Trial Chamber granted

leave to appeal.® Mr Mokom then filed his appeal brief.'°

3. In his third appeal, Mr Mokom advances largely the same arguments as his second

appeal.! Accordingly, and consistent with its earlier position before the Appeals Chamber,*2

11CC-01/14-01/22-70-Red (“Counsel Appointment AD”), para. 69; ICC-01/14-01/22-70-Anx-Red (“Counsel
Appointment AD Dis Op”), para. 22.

2 Counsel Appointment AD, para. 68.

3 1CC-01/14-01/22-80 (“Legal Representation Decision™), paras. 13-28.

4 Legal Representation Decision, paras. 29-30.

51CC-01/14-01/22-81 (“Second Appeal™) and ICC-01/14-01/22-84 (“Prosecution Response to Second Appeal”).
61CC-01/14-01/22-91 (“Appeal Admissibility AD”), paras. 12-23.

" Appeal Admissibility AD, para. 23.

8 1CC-01/04-01/22-92 (“Request for L eave to Appeal™), para. 4.

% 1CC-01/14-01/22-94 (“ALA Decision”). See also ICC-01/14-01/22-93 (“Prosecution Response to Request for
Leave to Appeal”).

101CC-01/14-01/22-95 (“Third Appeal”).

11 Third Appeal, paras. 1-38. But see paras. 8, 33 (arguing the PTC’s alleged failure to consider documentation as
a separate fourth error), in contrast to Second Appeal, paras. 5, 33 (raising the issue, but arguing only three
distinct errors).

12 1CC-01/14-01/22-48-Red (“Prosecution Response to First Appeal”), para. 4; Prosecution Response to Second

Appeal, para. 2.
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the Prosecution does not take a position on the factual issues raised by this Appeal. It also recalls
that it did not take a position on the merits before the Pre-Trial Chamber.3

4.  The Prosecution defers to the Appeals Chamber’s resolution of the Appeal.

Karim A. A. Khan KC, Prosecutor

Dated this 3" day of October 2022
At The Hague, The Netherlands

13 Contra Third Appeal, para. 34(f) (suggesting that the Prosecution had not “substantiate[d] an evidence-based
conflict of interest”). See e.g., ICC-01/14-01/22-75 (““ Prosecution 27 July 2022 Submissions™), para. 2.
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